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I, Shannon L. Hopkins, Esq., pursuant to 28 U.S.C. §1746, hereby declare as follows:
1.

I am duly admitted to practice in New York and before this Court. I am a partner

at the law firm of Court-appointed Lead Counsel Levi & Korsinsky, LLP (“L&K”), counsel of
record for Lead Plaintiff Helios and Matheson Investor Group, comprised of George Hurst, Marcus
Washington, Daniel Mercer, Juan Taveras, and Amit Katiyar (collectively, “Plaintiffs” or “Lead
Plaintiff”), in the above-captioned securities class action (the “Action”). 1 I respectfully submit this
Declaration in support of (1) Lead Plaintiff’s Motion for Final Approval of Class Action
Settlement and Plan of Allocation and Final Certification of Settlement Class, and (2) Lead
Counsel’s Motion for an Award of Attorneys’ Fees, Reimbursement of Expenses, and Incentive
Awards to Lead Plaintiff. On April 1, 2021, counsel for Defendants (defined below), Robert
Horowitz, Esq., confirmed Defendants do not oppose Lead Plaintiff’s motion for approval of the
Settlement and motion for an award of fees and reimbursement of expenses.
2.

I have personally participated in, overseen, and monitored the prosecution of this

Action, and have otherwise been kept informed of developments in this litigation by attorneys
working with me and under my supervision. Thus, if called upon, I can testify to the matters set
forth herein.
I.

PRELIMINARY STATEMENT
3.

After over two years of adversarial litigation which included a full-day mediation

before a highly-experienced mediator, David Murphy, Esq. (“Mr. Murphy” or “Mediator”) and
subsequent vigorous negotiations facilitated by Mr. Murphy resulting in his personal
recommendation to settle the Action, Lead Plaintiff reached an agreement memorialized in the

1

Unless otherwise noted, all capitalized terms not defined herein shall have the same meaning ascribed to them in

the Stipulation and Agreement of Settlement dated December 11, 2020 (ECF No. 126-1, the “Stipulation” or “Stip”).

1
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Stipulation (the “Settlement”) that provides for an immediate payment of $8,250,000 in cash (the
“Settlement Amount”) for resolution of all claims against defendants Theodore Farnsworth
(“Farnsworth”), Stuart Benson (“Benson”), and Mitch Lowe (“Lowe,” and with Farnsworth and
Benson, the “Individual Defendants”), which the Court preliminarily approved on December 23,
2020. ECF No. 128 (the “Preliminary Approval Order”).
4.

While Lead Plaintiff and Lead Plaintiff’s Counsel believe that the allegations in

the Third Amended Class Action Complaint (ECF No. 92, “TAC”) have substantial merit, 2 they
submit that the Settlement represents an excellent result for the Settlement Class. For the reasons
set forth below, Lead Plaintiff and its counsel believe that the Settlement is fair, reasonable and
adequate and thus final approval of the Settlement and Plan of Allocation and final certification
of the Settlement Class is warranted and that the application of an award of attorneys’ fees and
expenses should be granted.
5.

The Settlement is the result of over two years of hard-fought litigation and

extensive investigation by Lead Counsel. This investigation included, among other things,
review and analysis of: (i) press releases, news articles, transcripts, and other public statements
issued by or concerning Helios, MoviePass, and the Individual Defendants; (ii) research reports
issued by financial analysts concerning Helios’s business; (iii) Helios’s filings with the U.S.
Securities and Exchange Commission (“SEC”); (iv) docket entries from civil actions involving
Defendants filed in courts around the country, including filings in the Bankruptcy; (v) documents
concerning regulatory actions involving Defendants, including records received pursuant to the
state of New York’s Freedom of Information Law; (vi) review of the complaint filed in the
Bankruptcy Trustee’s derivative action, which cite internal Company documents that support the
2

“Plaintiffs’ Counsel” refers to Lead Counsel L&K and additional counsel Bragar Eagel & Squire, P.C. (“BES”).

2
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claims asserted in this Action; (vii) other publicly available information and data concerning
Helios, its securities, and the markets and prices therefor; (viii) the statements of confidential
witnesses who were former employees and officers of Helios and/or MoviePass; and (ix) the
applicable law governing the claims and potential defenses in this action.
6.

Further, Lead Counsel consulted with damages experts and researched and

drafted an extensive mediation statement that addressed liability, damages, coverage defenses,
the Trustee’s claims against Defendants, and all other legal and factual considerations pertinent
to the case. Lead Counsel gave a presentation to the Individual Defendants and their insurance
carriers and participated in a question and answer session in which the parties exchanged frank
assessments of the strengths and weaknesses of Lead Plaintiff’s case. After the parties exchanged
mediation statements, Lead Counsel thoroughly reviewed and analyzed the assertions and
authorities within the statements produced by the Individual Defendants and separate mediations
statements submitted by their carriers, and the parties exchanged reply statements before
participating in a full-day mediation with Mr. Murphy. The mediation ended without an
agreement to settle, yet Lead Counsel and Defendants persisted with negotiations in the
following weeks through Mr. Murphy. The parties agreed to a mediator’s proposal to resolve all
claims in the Action on October 5, 2020. The proposed Settlement is the result of arm’s-length
negotiations between and among well-informed, highly experienced counsel, and mitigates the
serious risks posed by further litigation, including the very real risk that sources of settlement
funding would be depleted.
7.

In view of the foregoing, there is no question that the Settlement is the result of

negotiations by counsel who possessed a full understanding of both the strengths and weaknesses
of their respective cases and takes into consideration the significant risks specific to this Action.

3
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When balanced against the significant risks Lead Plaintiff faced in bringing the Action to trial,
the overall amount of potential damages involved and defending a favorable verdict against
appeals, the Settlement of $8,250,000 represents an excellent result for the Class. Substantial
investigation, legal research and litigation to date informed Lead Counsel that, while they believe
this case is meritorious, there are also weaknesses that had to be carefully evaluated in
determining what course of action was in the best interests of the Class (i.e., whether to settle
and on what terms, or to continue to litigate through summary judgment and a trial on the merits).
8.

As set forth in further detail below, despite the fact that Lead Plaintiff’s

allegations and claims were supported by legal authority, expert opinion, and information
discovered during extensive pre-trial investigation, the specific circumstances involved here
presented uncertainties with respect to Lead Plaintiff’s ability to prevail through summary
judgment and trial, and, even in the event of success at trial, to defend a successful verdict against
appeal. Such litigation would presumably incur hundreds or thousands of hours of the Parties’
and this Court’s time and resources, and even if Lead Plaintiff was successful, this Action would
easily have required years of additional litigation before a recovery, if any, was obtained for the
Class. Moreover, the ability to collect any such achieved award was questionable as Helios and
Matheson Analytics, Inc. (“Helios” or the “Company”) filed for Bankruptcy and the Individual
Defendants and others faced meaningful claims by the Bankruptcy Trustee.
9.

Additional evidence that the Settlement represents an excellent result for the

Class is the fact that, as of the filing of this Declaration, to date, Lead Plaintiff has only received
three requests for exclusion, and two purported objections to the settlement. Neither the
exclusions nor the objections are valid because, among other reasons, they failed to provide proof
of membership in the Settlement Class.

4
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10.

Likewise, the Plan of Allocation, developed in consultation with Lead Plaintiff’s

expert on loss causation and damages, should be approved as fair, reasonable, and adequate as it
equitably distributes the proceeds of the Settlement among Settlement Class members. The Plan
of Allocation is similar to allocation plans approved and successfully used in other securities
class actions; gives no preferential treatment to any Settlement Class member, Class segment, or
Plaintiffs; and ensures that each Authorized Claimant will receive his, her, or its pro rata share
of the Net Settlement Fund. Notably, as of the date of this Declaration, no Settlement Class
members have objected to the Plan of Allocation.
11.

Finally, the requested attorneys’ fees in the amount of $2,062,500, or 25%, of the

Settlement and reimbursement of Lead Plaintiff’s Counsel’s litigation expenses in the amount of
$106,794.83, as well as awards of $5,000 each to Plaintiffs for their representation of the
Settlement Class, are reasonable and appropriate. Lead Counsel’s fee request is within, if not
below, the range of fee percentages frequently awarded in the Second Circuit and this District in
this type of action and, under the particular facts of this case, is fully justified in light of the
substantial benefits that Lead Plaintiff’s Counsel conferred on the Class, the risks they
undertook, the quality of their representation, the nature and extent of their legal services, and
the fact that they pursued the case, even though this considerable all-cash Settlement was far
from guaranteed at its outset. Lead Plaintiff’s Counsel expended considerable time and effort
prosecuting the Action on a fully contingent basis and have advanced litigation and investigative
expenses in the expectation that, as is customary, they will be paid a percentage of the common
fund created by their efforts as attorneys’ fees and receive payment for their expenses. Further,
Plaintiffs expended significant time and effort associated with representing the Class. Not a

5
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single Class Member has objected to Lead Counsel’s request for attorneys’ fees and
reimbursement of litigation expenses.
12.

For all of the reasons discussed herein and in the accompanying memoranda, Lead

Plaintiff and its Counsel respectfully submit that the Settlement is an excellent result for the
Settlement Class, avoiding numerous significant litigation risks and providing an immediate and
substantial benefit to the Settlement Class. Lead Plaintiff and its Counsel submit that the
Settlement and Plan of Allocation are fair, reasonable, and adequate and should be approved. In
addition, Lead Plaintiff’s Counsel respectfully submit that the requests for attorneys’ fees,
reimbursement of litigation expenses, and Lead Plaintiff’s awards are fair and reasonable and
should be approved. 3
II.

FACTUAL AND PROCEDURAL BACKGROUND
A. Summary of the Claims and Allegations
13.

Helios is a former data analytics company with, at all relevant times, Farnworth

serving as Chief Executive Officer and Benson serving as Chief Financial Officer. See TAC, ¶¶ 3,
14, 30, 34. The TAC allegations arise out of Helios’s August 15, 2017 acquisition of MoviePass
Inc. (“MoviePass”), a subscription-based movie ticket service. See generally TAC. Defendant
Lowe served as the Chief Executive Officer of MoviePass. TAC, ¶ 35.
14.

This is a federal securities class action for violations of Sections 10(b) and 20(a) of

the Securities Exchange Act of 1934 (the “Exchange Act”) and Rule 10b-5 promulgated

3

Because this Declaration is submitted in support of a Settlement, it is inadmissible in any subsequent proceeding,

other than in connection with the Settlement. In the event that the Settlement is not approved by the Court, this
Declaration and the statements contained herein are without prejudice to Plaintiffs’ positions on the merits of this
Action.

6
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thereunder. The Exchange Act claims were brought against Helios and the Individual Defendants
(collectively, “Defendants”).
15.

The TAC alleges that between August 15, 2017 and July 26, 2018, inclusive (the

“Class Period”), Defendants made misrepresentations or omissions of material fact relating to the
Company’s prospects and operations subsequent to announcing the MoviePass acquisition.
16.

Lead Plaintiff alleges that the merger between Helios and MoviePass provided a

whirlwind of investor excitement and media coverage for Helios, whose other lines of business
had deteriorated over the preceding several years and resulted in mounting losses. E.g., TAC, ¶¶ 45, 9, 49-66. Although MoviePass itself had sustained material losses before the merger when
charging its customers a monthly fee as high as $75 per month, the Individual Defendants
introduced a new monthly price of just $9.95 in connection with the merger they knew was not
sustainable, while touting the combined Company’s prospects and purported revenue possibilities.
Id. at ¶¶ 5-6, 67-148. Lead Plaintiff alleges that the Individual Defendants violated the federal
securities laws throughout the Class Period by misrepresenting MoviePass’s prospects for Helios
and concealing the likelihood of disastrous losses incurred by MoviePass operations and the
Company’s $9.95 per month business model, including misstatements that specifically
misrepresented, inter alia, Helios’s profitability; Helios’s systems, technology, skill, and
capabilities; Helios’s liquidity needs; and violations of Helios’s internal controls. Id. at ¶¶ 182356.
17.

Lead Plaintiff alleges that the market learned of Defendants’ alleged

misrepresentations and omissions over a series of eight (8) statistically significant corrective
disclosures that caused the Company’s stock price to plummet from a historic high of $32.90 in
October 2017, to less than a penny by the end of the Class Period, when accounting for a 250-for-

7
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1 reverse split. These statistically significant corrective disclosures occurred on: (i) October 11,
2017, when Helios announced risk factors related to its merger with MoviePass; (ii) December 12,
2017, when Helios announced a public offering of newly issued common stock and warrants; (iii)
February 12, 2018, when Helios announced a public offering of newly issued common stock and
warrants; (iv) after market close on April 18, 2018, when Helios announced an at-the-market
public offering of newly issued common stock, and before market open on April 19, 2018, when
Helios announced a public offering of newly issued common stock and warrants; (v) before market
open on May 8, 2018, when Helios filed a Form 8-K with the SEC announcing lower than expected
cash on hand; (vi) June 19, 2018, when Helios filed a Schedule 14A Proxy Statement with the SEC
to seek approval of shareholders to authorize the Company to increase the number of its common
stock from 500 million to 2 billion, and to approve a 250-for-1 reverse stock split; (vii) July 24,
2018, when Helios announced it had effectuated the 250-for-1 reverse stock split; and (viii) July
27, 2018, when Helios announced it had issued a demand note in the principle amount of $6.2
million because it was not able to make required payments to merchants and fulfillment processors.
TAC, ¶¶ 357-400.
18.

Defendants continue to deny that they committed any acts or omissions giving rise

to any liability and/or violation of the law.
B. Procedural History
19.

This litigation commenced on August 2, 2018 when Jeffrey Chang, through his

counsel, L&K, filed the original securities class action complaint in the United States District
Court for the Southern District of New York on behalf of all persons or entities that purchased or
otherwise acquired shares of publicly traded common stock of Helios during the Class Period, and
were damaged thereby. ECF No. 1. On August 10, 2018, a similar action captioned Braxton v.

8

Case 1:18-cv-06965-JGK Document 136 Filed 04/01/21 Page 11 of 37

Benson, et al., No. 18-7242 (the “Braxton Action”) was also filed in this Court seeking the same
relief on behalf of the same defined Class.
20.

On November 16, 2018, the Court consolidated this Action and the Braxton Action,

appointed the Helios and Matheson Investor Group as Lead Plaintiff, appointed L&K as Lead
Counsel, and directed Lead Plaintiff to submit a consolidated amended complaint by January 4,
2019. ECF Nos. 53-54. The Court subsequently ordered the consolidated Action be styled as In
re Helios and Matheson Analytics, Inc. Securities Litigation. ECF No. 56.
21.

Lead Plaintiff filed the Amended Class Action Complaint (“FAC”) on January 4,

2019. ECF No. 60. The FAC was based on an extensive investigation and analysis by Lead
Plaintiff’s Counsel which included review and analysis of: (i) press releases, news articles,
transcripts, and other public statements issued by or concerning Helios, MoviePass, and the
Individual Defendants; (ii) research reports issued by financial analysts concerning Helios’s
business; (iii) Helios’s filings with the SEC; (iv) docket entries from civil actions involving
Defendants filed in courts around the country, including filings in the Bankruptcy; (v) documents
concerning regulatory actions involving Defendants, including records received pursuant to the
state of New York’s Freedom of Information Law; and (vi) other publicly available information
and data concerning Helios, its securities, and the markets therefor. Further, Lead Counsel retained
a private investigator to locate and interview former employees of Helios and/or MoviePass who
provided accounts to Lead Counsel of the facts and circumstances occurring during the Class
Period at the Company. Lead Counsel also consulted with relevant damages experts and
consultants.
22.

In this Action in particular, there was a large trove of information that became

publicly available due to: intense interest from shareholders and consumers in the Company’s

9
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business; the Individual Defendants’ frequent participation in interviews in every conceivable
medium (e.g., television, investor publications, news journalism, podcasts, Reddit, etc.); the
significant rise of Helios’s stock price, and the rapid descent of the Company culminating in the
Bankruptcy; and the Trustee’s complaint against the Individual Defendants (among others) that
relied on the Company’s previously-undisclosed books and records.
23.

In November 2018, Lead Plaintiff also propounded requests under the New York

Freedom of Information Law on the New York State Office of the Attorney General in connection
with its investigation. Lead Plaintiff requested the Office of the Attorney General produce
documents obtained in connection with its investigation of Helios and MoviePass. Lead Plaintiff
received responsive documents from its FOIL request in March 2019.
24.

In the Court’s initial scheduling order (ECF No. 56), Lead Plaintiff was granted

leave to file a second amended complaint in lieu of responding to Defendants’ initial motion to
dismiss. Therefore, after Defendants moved to dismiss the FAC on February 25, 2019 (ECF No.
67), Lead Plaintiff filed the Second Amended Class Action Complaint (“SAC”) (ECF No. 74).
Throughout the Action Lead Counsel continued its investigation into the Company, including
regularly monitoring news and other litigation and regulatory events concerning Helios. The SAC
added substantially to the allegations of the FAC, including the addition of numerous alleged false
and misleading statements and omissions, as well as multiple partial corrective disclosures and
additional scienter allegations.
25.

On May 24, 2019, Defendants filed their motion to dismiss the SAC, along with a

request for judicial notice. ECF Nos. 79-81. Lead Plaintiff opposed the motion to dismiss on
July 15, 2019, concurrently filing for leave to supplement the SAC with recently reported news

10
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that could not have reasonably been obtained prior to the filing of the SAC. ECF Nos. 83-84. On
August 6, 2019, the Court granted Lead Plaintiff leave to file the operative TAC. ECF No. 91.
26.

The TAC was filed on August 16, 2019 (ECF No. 92) and Defendants moved to

dismiss the TAC on September 11, 2019 (ECF Nos. 93-95). Lead Plaintiff opposed Defendants’
motion to dismiss on September 27, 2019 (ECF Nos. 96-97) and Defendants’ filed their reply in
further support of the motion to dismiss on October 11, 2019 (ECF No. 100). Defendants filed
supplemental authority in support of their motion to dismiss on June 16, 2020 (ECF No. 114), and
Lead Plaintiff filed a response and its own supplemental authority on June 19, 2020 (ECF No.
115).
27.

Defendants’ motion to dismiss the TAC was voluminous, with briefing and exhibits

in excess of 430 pages. Defendants challenged, among other things, that the TAC failed to allege:
materiality, falsity and scienter. Defendants argued that, inter alia:
a.

none of the statements were false or misleading. For example, Defendants
claimed there were no assurances of profitability based on subscriptions
alone or guarantees of ancillary revenues with statements such as “the
company can strike deals to share in the revenue,” which they asserted were
merely inactionable statements of opinion or puffery (ECF No. 95 at 11-16,
22-23);

b.

many of the statements were protected by the PSLRA’s safe harbor for
forward-looking statements (id. at 10-11). Specifically, Defendants argued
strenuously that Helios’s Form 8-K filed on October 11, 2017 warned of the
risks alleged to be undisclosed (Id. at 1-2, 11-12, 14-17); and,

11
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c.

the TAC failed to plead scienter (Id. at 25-33), asserting among other things
that the purported admissions by the Individual Defendants were consistent
with Class Period statements (Id. at 26-27) and that a desire to raise capital
is insufficient under the law (Id. at 29-30).

28.

Defendants asserted these and similar arguments vigorously, and continued to do

so on numerous occasions in connection with the mediation and settlement negotiations, and
undoubtedly would have done so in further proceedings such as summary judgment, trial, and any
appeals.
29.

Because Defendants’ arguments were wide-ranging and fact-intensive, Lead

Counsel had to devote substantial time and resources to researching and drafting Lead Plaintiff’s
opposition. For example, Lead Counsel had to research the law on every disputed element of their
claims, as well as scour the materials referenced in both the TAC and Defendants’ appendix in
order to marshal evidence to counter Defendants’ factual assertions. Lead Counsel’s extensive
research of the public record, including Helios’s SEC filings, other public statements and the
market commentary concerning all of these matters, was essential in responding to Defendants’
voluminous motions to dismiss.
30.

On January 28, 2020, Helios filed a voluntary Chapter 7 Petition in the United

States Bankruptcy Court for the Southern District of New York (In re Helios and Matheson
Analytics, Inc., a/k/a MovieFone, et al., Case No. 20-10242-SMB (Bankr. S.D.N.Y.)), of which
the Company advised the Court on January 30, 2020 (ECF No. 101). The same day, the Court
ordered that the Action be stayed as to the Company only, permitting the case to proceed against
the Individual Defendants. ECF No. 102.

12
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31.

On June 2, 2020, Lead Plaintiff moved the Court for limited relief from the

PSLRA’s automatic discovery stay to obtain the same books and records possessed by the Trustee,
which the Individual Defendants opposed on June 16, 2020. ECF Nos. 109-110, 112-13. Lead
Plaintiff filed a reply in further support of the motion on June 23, 2020, and on July 13, 2020 the
Individual Defendants filed a sur-reply in further opposition. ECF Nos. 116, 121.
C. Mediation and Settlement Negotiations
32.

The parties reached the proposed Settlement through a protracted, good faith,

arm’s-length negotiation facilitated by Mr. Murphy, an experienced mediator specializing in
complex litigation. See Declaration of David Murphy (“Murphy Decl.,” attached hereto as Exhibit
2), ¶¶ 1-4. Mr. Murphy was well-informed of the claims and issues in the Action and through the
mediation process recognized that counsel were experienced, knowledgeable on the facts and law
of the Action, and vigorous independent advocates for the parties. Id. at ¶¶ 11, 15-17.
33.

On July 30, 2020, Lead Counsel gave a presentation to the Individual Defendants’

counsel and insurance carriers regarding Lead Plaintiff’s settlement position, followed by a
question and answer session. Lead Counsel prepared visual aids concerning the facts and
circumstances relating to this Action and distributed them to participants at the presentation.
During Lead Counsel’s presentation the parties and carriers engaged in frank discussions of the
parties’ and carriers’ respective positions on all issues relating to liability, damages, defenses,
coverage, collectability, and Lead Plaintiff’s likelihood of success at future stages of the litigation,
including the Court’s opinion on the motion to dismiss, discovery, summary judgment, and trial.
34.

On August 19, 2020, Lead Plaintiff, the Individual Defendants, and the Bankruptcy

Trustee submitted to the Mediator and exchanged mediation statements detailing the strengths and
weaknesses of their case and damages analyses. On September 2, 2020, Lead Plaintiff and the

13
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Individual Defendants also submitted and exchanged detailed responses to each other’s mediation
statements. The same day, various insurance carriers submitted position statements expressing
their views regarding coverage, if any, for the Class claims and those asserted by the Bankruptcy
Trustee.
35.

On September 16, 2020, counsel for all Parties, as well counsel for the Individual

Defendants’ insurers, members of the Helios and Matheson Investor Group (via telephone), and
the Bankruptcy Trustee and his counsel participated in a full-day mediation hosted via Zoom by
Mr. Murphy. Id. at ¶ 9-10. The Parties did not reach agreement at this mediation session, but
continued to negotiate via telephonic and written discussions with the assistance of the Mediator.
Id. at ¶¶ 10-12.
36.

On October 2, 2020, the Mediator presented the Parties and their counsel with a

double-blind Mediator’s Recommendation (the “Recommendation”) for the cash payment of $8.25
million in resolution of the claims. Id. at ¶¶ 13-14.
37.

On October 5, 2020, the Mediator informed the Parties that each party had accepted

the Recommendation. Id. at ¶ 14.
38.

Subsequently, the Parties negotiated a Stipulation more fully documenting the

Settlement, and prepared the class notice, postcard notice, summary notice, claim form, and
proposed orders for preliminary approval and final approval and entering final judgment. The
Parties finalized and executed the Stipulation on December 11, 2020. ECF No. 126-1.
III.

SUMMARY OF THE SETTLEMENT, PLAN OF ALLOCATION, AND NOTICE
PROGRAM
A. Summary of the Settlement Terms
39.

The proposed Settlement Class, stipulated to by the Parties, includes all persons

and entities that purchased or otherwise acquired shares of publicly traded common stock of Helios

14
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between August 15, 2017 and July 26, 2018, inclusive, and who were damaged thereby (the same
Class Period alleged in the TAC). Stip., ¶ 1(g). Excluded from the Settlement Class are: (i)
Defendants; (ii) their immediate family members; (iii) any person who was an officer or director
of Helios and/or MoviePass during the Class Period; (iv) any firm, trust, corporation, or other
entity in which a Defendant has or had a controlling interest; and (v) the legal representatives,
affiliates, heirs, successors in-interest, or assigns of any such excluded person or entity. Id. Also
excluded from the Settlement Class will be any Person who or which timely and validly seeks
exclusion from the Settlement Class. Id.
40.

Under the terms of the Settlement, the Individual Defendants were required to pay,

or cause to be paid, $8,250,000 into an Escrow Account within 30 calendar days of preliminary
settlement approval (the “Settlement Fund”). Id. at ¶ 6. In return, the Settlement provides that Lead
Plaintiff and the Settlement Class will release all Released Claims against the Released Defendant
Parties. See, e.g., id. at ¶¶ 4-6.
41.

The Settlement Fund, including any interest earned thereon, shall be used to pay

the following: (i) any Taxes; (ii) Notice and Administration Expenses; (iii) attorneys’ fees and
expenses as approved by the Court; (iv) any other fees and expenses awarded by the Court; and
(v) the claims of Authorized Claimants. Id. at ¶ 9. The Net Settlement Fund shall be paid to
Authorized Claimants on a pro rata basis as set forth in the Notice and proposed Plan of Allocation.
Id. at ¶¶ 10, 23-36.
B. The Court Has Preliminarily Approved Settlement
42.

On October 6, 2020, the Parties notified the Court that they had reached a settlement

in principle. ECF No. 122. On December 11, 2020, Lead Plaintiff filed its Motion for Preliminary

15
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Approval of Class Action Settlement, along with the Stipulation and related documents. ECF Nos.
124-26.
43.

On December 23, 2020, the Court issued the Preliminary Approval Order, thereby

preliminarily approving the proposed Settlement, certifying the Settlement Class, and directing
dissemination of notice to Settlement Class Members.
C. Dissemination of Notice to the Class Was Adequate and Accomplished in
Accordance with the Preliminary Approval Order
44.

Pursuant to the Preliminary Approval Order, as of March 30, 2021, JND Legal

Administration Co. (“JND”), the Claims Administrator, mailed 136,726 copies of the Postcard
Notice to potential Settlement Class members and their brokers and nominees. Declaration of
Luiggy Segura Regarding: (A) Mailing of the Postcard Notice; (B) Publication of Publication
Notice; and (C) Report on Requests for Exclusions Received to Date (“Segura Decl.,” attached
hereto as Exhibit 1), Ex. A at ¶10.
45.

Potential Settlement Class members were identified from listings provided to JND

by Helios’s transfer agent, as well as brokerage firms and other banks, financial institutions, and
other nominees holding Helios stock in street name for Settlement Class members. Id. at ¶¶ 3-4.
46.

The Postcard Notice directed potential Settlement Class members to the Settlement

website, www.heliosandmathesonsecuritieslitigation.com, where downloadable versions of the
long-form Notice and Claim Form are available. Id. at ¶ 13.
47.

The Notice provided, inter alia: (i) a description of the nature of the Action and

claims asserted; (ii) the definition of the Settlement Class; (iii) the amount of the Settlement;
(iv) the reasons for and material terms of the Settlement; (v) the Plan of Allocation; (vi) the
maximum amount of attorneys’ fees and expenses that will be sought; (vii) the time and manner
for requesting an exclusion from the Settlement Class or objecting to the Settlement, Plan of
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Allocation, or the requested attorneys’ fees, expenses, or plaintiff incentive awards; (viii) the date,
time, and place of the Settlement Hearing; (ix) the identity and contact information of the
representatives of Lead Counsel and procedures for making inquiries; and (x) the binding effect of
a judgment on Settlement Class Members.
48.

JND also arranged for the Publication Notice to be transmitted over PR Newswire

on January 7, 2021 and in print in the Investor’s Business Daily on January 11, 2021. Segura Decl.,
¶ 11.
49.

In addition, beginning on or around January 6, 2021, JND established and continues

to maintain a toll-free telephone number with a live operator during regular business hours
dedicated to fielding calls and questions from Helios shareholders. Id. at ¶ 12.
50.

The deadline to submit a request for exclusion or an objection is April 15, 2021.

See ECF 129-1 at 2. To date Lead Plaintiff has only received three requests for exclusion, and two
objections to the settlement. None of the requests or objections are valid.
51.

On March 8, 2021, JND received a request for exclusion from an individual named

Daniel Wright. Segura Decl., Ex. E. Mr. Wright’s request does not comply with the Preliminary
Approval Order, ECF No. 128 at ¶ 18, or the Notice, ECF No. 129-1 at ¶¶ 42-43, because the
request, inter alia: i) was submitted by email when the Preliminary Approval Order requires
submission by first class mail; ii) fails to provide Mr. Wright’s telephone number; iii) was not
signed by Mr. Wright; and iv) lacks any documentation to discern whether Mr. Wright is a
Settlement Class member, including, but not limited to: the date(s), price(s), and number(s) of
shares of all purchases or acquisitions of Helios common stock during the Class Period.
52.

On March 8, 2021, JND received a request for exclusion from an individual who

identified as “a living beneficiary of the trust Boris V. Mednikov.” Segura Decl., Ex. E. This
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individual’s request does not comply with the Preliminary Approval Order, ECF No. 128 at ¶ 18,
or the Notice, ECF No. 129-1 at ¶¶ 42-43, because the request, inter alia: i) fails to provide the
individual’s name or telephone number; and ii) lacks any documentation to discern whether the
individual is a Settlement Class member, including, but not limited to: the date(s), price(s), and
number(s) of shares of all purchases or acquisitions of Helios common stock during the Class
Period.
53.

On March 29, 2021, JND received a request for exclusion from an individual named

Stroescu Mircea. Segura Decl., Ex. E. This individual’s request does not comply with the
Preliminary Approval Order, ECF No. 128 at ¶ 18, or the Notice, ECF No. 129-1 at ¶¶ 42-43,
because the request, inter alia: i) was submitted by email when the Preliminary Approval Order
requires submission by first class mail; ii) fails to provide the individual’s telephone number; iii)
was not signed; and iv) lacks any documentation to discern whether the individual is a Settlement
Class member, including, but not limited to: the date(s), price(s), and number(s) of shares of all
purchases or acquisitions of Helios common stock during the Class Period.
54.

On March 2, 2021, Lead Counsel received two emails from an individual named

Thomas Makin which purported to object to the Settlement. Ex. 11. Mr. Makin’s purported
objection does not comply with the Preliminary Approval Order, ECF No. 128 at ¶ 120, or the
Notice, ECF No. 129-1 at ¶ 49, because the objection, inter alia: i) was not filed with the Court
and served on defense counsel; ii) was not signed; iii) fails to identify what provision of the
Settlement, if any, Mr. Makin objects to; iv) fails to provide any legal or evidentiary basis for the
objection; and v) fails to provide any documentation to discern whether Mr. Makin is a Settlement
Class member, including, but not limited to documentation evidencing the number and price of
shares that Mr. Makin purports to have purchased on July 24, 2018. Lead Counsel spoke with Mr.
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Makin by telephone on March 15, 2021, at which time Mr. Makin did not articulate any factual or
legal basis for his purported objection to the Settlement.
55.

On March 10, 2021, Lead Counsel received an email from an individual named

Casey Purington which purported to object to the Settlement. Ex. 12. Mr. Purington’s purported
objection does not comply with the Preliminary Approval Order, ECF No. 128 at ¶ 120, or the
Notice, ECF No. 129-1 at ¶ 49, because the objection, inter alia: i) was not filed with the Court
and served on defense counsel; ii) was not signed; iii) fails to identify what provision of the
Settlement, if any, Mr. Purington objects to; iv) fails to provide any legal or evidentiary basis for
the objection; and v) contains trade documentation confirming that Mr. Purington is not a
Settlement Class member—the documentation contained four purchase transaction confirmation
slips regarding purchases of Helios common stock Mr. Purington made in July and August of 2019
(approximately one year after the initial complaint alleging the Class Period was publicly filed).
Lead Counsel spoke with Mr. Purington by telephone on March 15, 2021, at which time Mr.
Purington did not articulate any factual or legal basis for his purported objection to the Settlement
and confirmed he did not purchase any shares of Helios common stock before July 2019.
56.

Lead Plaintiff has not received a single objection to the Plan of Allocation.

Furthermore, Lead Counsel has not received a single objection to Lead Counsel’s requested
attorneys’ fees and expenses, or the proposed awards to Lead Plaintiff.
57.

JND will submit a supplemental declaration addressing any exclusions or

objections, if any are received, once the April 15, 2021 deadline has passed. Similarly, Lead
Plaintiff will address any exclusions or objections in the reply which is to be filed with the Court
on or before April 29, 2021.
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D. The Settlement is Fair, Reasonable, and Adequate
58.

In light of the considerations discussed in Lead Plaintiff’s Motion for Final

Approval of Class Action Settlement and Plan of Allocation and Final Certification of Settlement
Class and accompanying Memorandum of Law, Lead Plaintiff and its counsel, who are
experienced, nationally-recognized securities class action law firms, submit that the Settlement is
fair, reasonable, and adequate, satisfies the standards of Rule 23, and provides a significant
recovery for the Settlement Class. Continued litigation would have been costly, risky, and drawn
out.
59.

The Settlement was procedurally fair, reached only after arm’s-length negotiations,

between experienced counsel knowledgeable about the facts and allegations, with the assistance
of a skilled mediator after extensive vigorous litigation.
60.

Prior to Settlement, Lead Plaintiff and its counsel conducted an extensive

investigation and were sufficiently informed of the case’s strengths and weaknesses. See supra
¶¶ 5-6, 21-29, 33-35; see also Murphy Decl., ¶ 16.
61.

The immediate benefits of the proposed Settlement outweigh the substantial risks,

delay, and expense of continued litigation. Although, based on the extensive investigation and
record, Lead Plaintiff and its counsel believe their claims have merit, there are also uncertainties
and risks in continuing the litigation. If litigation proceeded, Lead Plaintiff would first have to
prevail on Defendants’ outstanding motion to dismiss. To succeed on the motion to dismiss, the
TAC must satisfy the strict pleading standards of the PSLRA, including the requirement that the
TAC’s factual allegations give rise to an inference of scienter.
62.

After overcoming the motion to dismiss, years of extensive fact and expert

discovery and depositions would likely ensue, in addition to contested motions for class
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certification and summary judgment, and a trial, with substantial expenditures of time and money.
Defendants would be expected to mount a vigorous defense at trial and further litigation would be
expensive, complex, and protracted.
63.

Lead Plaintiff would have to establish falsity, materiality, scienter, and loss

causation. Lead Plaintiff would also bear the burden of proving damages which would likely
involve a “battle of the experts,” possibly limiting recovery to the Class. While Lead Plaintiff
would have argued that declines in Helios’s stock price were attributable to corrective disclosures
occurring on certain dates during the Class Period (see ECF No. 92), Defendants made clear that
formidable arguments would be presented on loss causation with respect to each corrective
disclosure. Notably, Defendants would assert a truth on the market defense against investors who
purchased Helios shares after the first alleged corrective disclosure on October 11, 2017,
drastically reducing damages if the Court or a jury was persuaded by such argument.
64.

Lead Plaintiff and Lead Plaintiff’s Counsel would be required to expend significant

time and expense in preparing the case for trial in light of these issues. Even if the Class survived
the motion to dismiss, class certification, summary judgment and prevailed at trial, Defendants
could appeal, further delaying and potentially undermining any recovery.
65.

The risks of maintaining the Action as a class action through trial also supports

approval of the Settlement. While Lead Plaintiff and its counsel believe Lead Plaintiff would
prevail on a class certification motion, Defendants would likely dispute any class-wide reliance
presumptions. Defendants would also likely challenge class certification through a Rule 23(f)
application and move to decertify all or part of the Class.
66.

Further, Lead Plaintiff faced considerable risks collecting any future judgment or

settlement from alternative sources. Helios filed for Bankruptcy in January 2020, and on January
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11, 2021, the Trustee informed Lead Plaintiff that “[e]ven if allowed,” its “claims will be
subordinated to all allowed administrative claims, priority claims, and general (unsecured) claims,
per § 510(b) [of the Bankruptcy Code]….Given the limited assets in [Helios’s and MoviePass’s]
estates and the large number of senior claims, the Trustee anticipates that the dividend for
subordinated unsecured claims such as [Lead Plaintiff’s] will be 0 percent.”
67.

Thus, in this Action, liability insurance policies were likely the only sources of

funding for any potential settlement. However, before the Settlement was reached, there was no
guarantee that the insurance would be available to Lead Plaintiff if it continued litigation. The
wasting policies were paying defense costs and likely would have been exhausted had the case
proceeded through trial and appeal(s). Furthermore, this litigation was not the only cause of
depletion of the policies. The Bankruptcy Trustee had competing claims for the policy proceeds
that exceeded the coverage limits, and Defendants faced proceedings by the New York Attorney
General, District Attorneys in California, and the SEC. In short, there was a substantial likelihood
of inability to collect if proceedings continued in the Action.
68.

The Settlement provides for a recovery of $8,250,000. In consultation with their

experts, Lead Plaintiff estimates that if it prevailed on all of its claims based on the Class and Class
Period as currently constituted, overcoming all obstacles and risks discussed herein and in the
accompanying memoranda, the maximum estimated recovery would be $367.9 million. The
Settlement Amount of $8.25 million constitutes approximately 2.2% of these damages, assuming
a 100% claims take rate and no disaggregation of confounding information.
69.

However, as described herein and in the accompany memoranda, a full damages

recovery was unlikely due to, among other things, the risk that damages could be limited to those
caused by the October 11, 2017 corrective disclosure only versus the eight corrective disclosures
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considered in the best-case scenario. Limiting total damages to only those caused by the October
11, 2017 disclosure, the Settlement represents a 14.8% recovery, which is substantially high in
securities litigation.
70.

Lastly, the Settlement treats Settlement Class members equitably. All Settlement

Class members, including Lead Plaintiff, will receive pro rata recoveries based on the same
recognized loss calculation formula which includes consideration of when a Settlement Class
member purchased or otherwise acquired shares of Helios, when the shares were sold, the purchase
and sale prices, and the per share amount of artificial inflation in the price of the Company’s stock.
E. The Plan of Allocation is Fair, Reasonable, and Adequate
71.

As stated in the Notice provided to potential Settlement Class members, Settlement

Class members who wish to participate in the Settlement must submit a Claim Form by June 7,
2021. ECF No. 129-1 at 2. The Notice explains that the Net Settlement Fund, including any interest
earned thereon, after deduction of certain enumerated fees and expenses, shall be paid to
Authorized Claimants on a pro rata basis according to the Court-approved Plan of Allocation. Id.
at ¶ 68.
72.

Lead Plaintiff and its counsel believe that the proposed Plan of Allocation will

result in a fair and equitable distribution of the Settlement proceeds among Settlement Class
members who suffered losses as a result of the conduct alleged in the Action similar to any result
if Lead Plaintiff was successful at trial. Lead Counsel developed the Plan of Allocation in
consultation with an independent expert with the goal of distributing net settlement funds to
eligible Settlement Class members in a fair and reasonable manner relative to their pro rata losses.
73.

Specifically, the Plan of Allocation calculates a “Recognized Loss” amount for

each Settlement Class member which depends on several factors, including when a Settlement
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Class member purchased or otherwise acquired shares of Helios, when the shares were sold, the
purchase and sale prices, and the per share amount of artificial inflation in the price of the
Company’s stock. See ECF No. 129-1 at ¶ 65.
F. The Settlement Class Should be Finally Certified
74.

The Court’s Preliminary Approval Order preliminarily certified the Settlement

Class for the purposes of Settlement only under Fed. R. Civ. P. 23(a) and (b)(3). ECF No. 128 at
¶ 2. There have been no changes to alter the propriety of class certification for settlement purposes.
IV.

PLAINTIFF’S COUNSEL’S REQUEST FOR ATTORNEYS’ FEES AND
EXPENSES IS REASONABLE AND SHOULD BE APPROVED
A. The Fee Application
75.

As compensation for their efforts, Plaintiffs’ Counsel requests an award of

attorneys’ fees in the amount of 25% of the Settlement Fund, or $2,062,500, and reimbursement
of $106,794.83 in expenses reasonably incurred in the prosecution and settlement of the Action.
See Memorandum of Law in Support of Lead Counsel’s Motion for an Award of Attorneys’ Fees,
Reimbursement of Expenses, and Incentive Awards for Lead Plaintiff (the “Fee Memorandum”)
filed herewith. Plaintiffs’ Counsel have vigorously prosecuted this case on a fully contingent basis
for well over two years without any compensation whatsoever and incurring substantial expenses
without any guarantee of success.
76.

The Notice provides that Plaintiffs’ Counsel would apply for a fee award in an

amount up to one-quarter (25%) of the Settlement Fund and that Plaintiffs’ Counsel would request
reimbursement of litigation expenses in an amount not to exceed $166,500, which may include an
application for an incentive payment to Plaintiffs directly related to the representation of the Class.
77.

As discussed in the Fee Memorandum, the trend in the Second Circuit is to use the

percentage-of-fund method (the “percentage method”) in determining the appropriate fee recovery
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as it directly aligns the interests of the class and counsel, incentivizing efficient prosecution and
early resolution of litigation. It is also supported by the Supreme Court and the PSLRA.
78.

The requested fee is well within the range of fees awarded by courts in the Second

Circuit and this District. Even in comparison to the similar claims filed by the Bankruptcy Trustee,
the 25% fee award is reasonable. The Bankruptcy Trustee settled with the Individual Defendants
and additional Helios and MoviePass directors and officers for $12 million and received attorneys’
fees of $4.2 million, or 35% of the settlement amount.
79.

Based on the time and labor expended by Plaintiffs’ Counsel, the risks and

complexities of the litigation, the quality of representation, the results achieved, and the contingent
nature of the representation, Plaintiffs’ Counsel respectfully submits the requested fee award is
fair and reasonable and should be approved by the Court.
B. Plaintiffs’ Counsel’s Work and Expertise
80.

Plaintiffs’ Counsel devoted significant time and effort prosecuting this litigation

and achieving the Settlement, supporting the requested fee. Prior to reaching the agreement in
principle to settle the Action, Plaintiffs’ Counsel conducted an extensive investigation and analysis
of the allegations in preparing the FAC, SAC, and TAC. This investigation and analysis included
reviewing: (i) press releases, news articles, transcripts, and other public statements issued by or
concerning Helios, MoviePass, and the Individual Defendants; (ii) research reports issued by
financial analysts concerning Helios’s business; (iii) Helios’s filings with the SEC; (iv) docket
entries from civil actions involving Defendants filed in courts around the country, including filings
in the Bankruptcy; (v) documents concerning regulatory actions involving Defendants, including
records received pursuant to the state of New York’s Freedom of Information Law; (vi) review
and analysis of the Bankruptcy Trustee’s complaint, which relied on internal Company documents
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that directly supported Lead Plaintiff’s claims; and (vii) other publicly available information and
data concerning Helios, its securities, and the markets therefor. Furthermore, Lead Counsel
contacted and interviewed numerous former employees of Helios and MoviePass and consulted
with relevant damages experts and consultants.
81.

Plaintiffs’ Counsel also performed extensive legal research and analysis in

determining appropriate avenues for recovery and in opposing Defendants’ motions to dismiss the
SAC and the TAC, addressing complex issues on falsity, materiality, and scienter. Lead Counsel
also performed extensive research of factual and legal issues relating to Helios’s Bankruptcy,
including determining the effect(s) of Helios’s Bankruptcy on the Action and evaluating the merits
and value of claims made by the Bankruptcy Trustee. Plaintiffs’ Counsel expended considerable
time engaging in the extensive, good faith, arm’s-length negotiations leading to the Settlement,
including: (i) finding an appropriate mediator; (ii) drafting Lead Plaintiff’s mediation statement;
(iii) analyzing the Individual Defendants’ mediation statement and damages analyses, as well as
the submissions by various insurance carriers; (iv) drafting a response to the Individual
Defendants’ mediation statement; (v) preparing for and participating in an all-day mediation; (vi)
consulting with damages experts as to the value of the Settlement Class’s damages, defenses
thereto asserted by Defendants, and as to the value of damages claimed by the Trustee that
competed with Lead Plaintiff’s claims; and (vii) participating in additional negotiations via
telephone and email in regards to the Settlement Amount.
82.

Subsequent to the settlement in principle, Plaintiffs’ Counsel negotiated the final

settlement terms, and drafted and finalized the Settlement documents. Plaintiffs’ Counsel also
consulted with experts regarding the Plan of Allocation and prepared the documents required for
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preliminary and final approval of the Settlement. Plaintiffs’ Counsel will continue to expend
necessary time and resources in ensuring the finalization of the claims process.
83.

The expertise and experience of Plaintiffs’ Counsel is an important factor to be

weighed in assessing a fair fee. As demonstrated in the firm resumes of L&K and BES (Exs. 910), Plaintiffs’ Counsel are comprised of experienced and skilled practitioners in the securities
litigation field and are responsible for significant settlements as well as legal decisions that enable
litigation such as this to be successfully prosecuted. BES also has considerable experience in
bankruptcy litigation which substantially aided the Settlement Class.
84.

At all times, Plaintiffs’ Counsel provided comprehensive and focused efforts to

achieve the best possible results for the Class, with no certainty of reimbursement for their time.
As set forth herein and by the lodestar reports of Plaintiffs’ Counsel (Exs. 9-10) and summarized
below, Plaintiffs’ Counsel expended 2,633 hours for a total lodestar of $1,699,845.75. The hourly
rates for Plaintiffs’ Counsel range from $825 to $1,050 for partners; $475 to $875 for other
attorneys, and $265 to $375 for professional staff. Ex. 9 at Exhibit A thereto, Ex. 10 at Exhibit A
thereto. These rates are comparable to those normally charged by securities action law firms.
LAW FIRM
Levi & Korsinsky, LLP
Bragar Eagel Squire, P.C.
TOTAL
85.

HOURS
2,142.50
490.50
2,633.00

LODESTAR
$1,296,695.75
$403,150.00
$1,699,845.75

The requested fee is approximately 1.2 times the total lodestar here, and as

discussed in the Fee Memorandum, is on the lower end of multipliers commonly awarded in
securities class actions and other complex litigation in this Circuit and District. Moreover, the
lodestar multiplier does not include additional time that will be expended in completing the claims
process.

27

Case 1:18-cv-06965-JGK Document 136 Filed 04/01/21 Page 30 of 37

C. Standing and Caliber of Opposing Counsel
86.

The quality of the work performed by Plaintiffs’ Counsel in attaining the Settlement

should also be evaluated in light of the quality of the opposition. Defendants were represented by
experienced and qualified attorneys well-versed in securities litigation at Greenberg Traurig LLP.
In the face of this knowledgeable and formidable opposition, Plaintiffs’ Counsel was nevertheless
able to develop a case that was sufficiently strong to persuade the Individual Defendants to settle
it on terms that are favorable to the Settlement Class.
D. The Risks of Contingent Litigation
87.

Plaintiffs’ Counsel undertook and prosecuted this Action for over two years on an

entirely contingent basis with no guarantee of any compensation. Plaintiffs’ Counsel knew from
the outset that they would expend a substantial amount of time prosecuting this Action yet receive
no compensation if the Action ultimately proved unsuccessful. Thus, the contingent nature of
payment of fees and expenses and the risks and complexity of the Action should be given
substantial weight by the Court in considering the instant application for fees and expenses.
88.

As described above, this Action involved serious legal and practical hurdles that

could have resulted in no recovery at all. Continued litigation would have entailed significant risks
to the Settlement Class, as the Action could be derailed in any number of ways before a final
judgment in Lead Plaintiff’s favor was entered (and withstood possible appeal).
89.

As a result of consistent and persistent efforts in the face of substantial risks and

uncertainties, Plaintiffs’ Counsel achieved a significant recovery for the benefit of the Settlement
Class.
E. The Reaction of the Settlement Class to the Requested Fee
90.

As discussed above, the Postcard Notice has been mailed to 136,726 potential
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Settlement Class members, and the Notice contains information regarding the 25% fee award
requested by Plaintiffs’ Counsel.
91.

As of the date of this filing, there have been no objections to the proposed Fee

Application.
F. Payment of the Requested Expenses and Costs is Fair and Reasonable
92.

Plaintiffs’ Counsel are also moving for payment of $106,794.83 in litigation

expenses reasonably and actually incurred in connection with commencing and prosecuting the
claims against Defendants, as outlined in the accompanying declarations and summarized below.
See Exs. 9-10. Plaintiffs’ Counsel advanced all of the litigation expenses. Pursuant to the
Preliminary Approval Order, Plaintiffs notified Settlement Class members that they would seek a
maximum of $166,500 in expenses. Thus, Plaintiffs’ requested expenses—including $106,794.83
for out-of-pocket expenses, and $25,000 for Plaintiffs’ expenses—is over $34,000 less than what
was included in the Notice.
LAW FIRM
Levi & Korsinsky, LLP
Bragar Eagel Squire, P.C.
TOTAL EXPENSES
93.

EXPENSES
$93,581.04
$13,213.79
$106,794.83

The expenses requested are reflected in the records of Plaintiffs’ Counsel, prepared

in the normal course of business and are an accurate record of the expenses incurred. See Exs. 910. The expenses noted are reasonable and were incurred for items necessary to the prosecution of
the Action. The expenses were incurred largely in conjunction with experts, mediation, necessary
travel, private investigation, and computer-based legal research. These expenses were all incurred
for the benefit of the Settlement Class, and as explained in the Fee Memorandum, are of the type
generally billed to, and reimbursed by, individual clients in standard billing arrangements.

29

Case 1:18-cv-06965-JGK Document 136 Filed 04/01/21 Page 32 of 37

94.

From the beginning of the case, Plaintiffs’ Counsel were aware that they might

never recover any of their expenses, and, at the very least, would not recover anything until the
Action was successfully resolved. Plaintiffs’ Counsel also understood that, even assuming the case
was ultimately successful, reimbursement for expenses would not compensate them for the lost
use of funds advanced by them to prosecute this Action. Thus, Plaintiffs’ Counsel were motivated
to, and did, take steps to assure that only necessary expenses were incurred for the vigorous and
efficient prosecution of the case.
95.

In view of the complex nature of the Action, the litigation expenses incurred were

reasonable and necessary to pursue the interests of the Class. Accordingly, Lead Counsel
respectfully submit that the request for expenses be granted.
V.

LEAD PLAINTIFF’S REQUEST FOR AWARDS IS REASONABLE AND
SHOULD BE APPROVED
96.

Pursuant to the PSLRA (15 U.S.C. § 78u-4(a)(4)), Plaintiffs each seek modest

reimbursement awards of $5,000 in recognition of their time and effort expended as Class
representatives.
97.

As detailed in the Plaintiffs’ declarations, each actively participated in the litigation

by, inter alia: (i) regularly communicating with Lead Counsel concerning the Action;
(ii) remaining fully informed about developments in the case; (iii) reviewing pleadings and
materials filed with the Court; (iv) discussing the progress and proposed settlement of the Action
with Lead Counsel; and (v) approving the Settlement. Exs. 4-8 at ¶4. Plaintiffs estimate that they
approximately spent between 15 and 120 hours aiding in the prosecution of this Action which
could have been spent on other professional activities. Exs. 4-8, ¶10.
98.

Plaintiffs should be compensated for their time and efforts in participating in this

litigation. Courts routinely grant substantial awards to lead plaintiffs as fully detailed in the Fee
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Memorandum. Plaintiffs conferred substantial benefit upon the Class due to their significant efforts
as identified in the paragraph above and in their declarations. Thus, Lead Counsel believes the
requested awards of $5,000 each ($25,000 in total) for Plaintiffs George Hurst, Marcus
Washington, Daniel Mercer, Juan Taveras, and Amit Katiyar for their costs and time spent on
behalf of the Class would be fair and reasonable.
VI.

EXHIBITS
99.

Attached hereto as Exhibit 1 is a true and correct copy of the Declaration of Luiggy

Segura Regarding: (A) Mailing of the Postcard Notice; (B) Publication of Publication Notice; and
(C) Report on Requests for Exclusions Received to Date.
100.

Attached hereto as Exhibit 2 is a true and correct copy of the Declaration of David

Murphy.
101.

Attached hereto as Exhibit 3 is a true and correct copy of Janeen McIntosh &

Svetlana Starykh, Recent Trends in Securities Class Action Litigation: 2020 Full-Year Review,
NERA Economic Consulting, January 25, 2021.
102.

Attached hereto as Exhibit 4 is a true and correct copy of the Declaration of George

Hurst in Support of (1) Lead Plaintiff’s Motion for Final Approval of Class Action Settlement and
Plan of Allocation and Final Certification of Settlement Class, and (2) Lead Counsel’s Motion For
an Award of Attorneys’ Fees, Reimbursement of Expenses, and Incentive Awards to Lead
Plaintiff.
103.

Attached hereto as Exhibit 5 is a true and correct copy of the Declaration of Marcus

Washington in Support of (1) Lead Plaintiff’s Motion for Final Approval of Class Action
Settlement and Plan of Allocation and Final Certification of Settlement Class, and (2) Lead
Counsel’s Motion For an Award of Attorneys’ Fees, Reimbursement of Expenses, and Incentive
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Awards to Lead Plaintiff.
104.

Attached hereto as Exhibit 6 is a true and correct copy of the Declaration of Daniel

Mercer in Support of (1) Lead Plaintiff’s Motion for Final Approval of Class Action Settlement
and Plan of Allocation and Final Certification of Settlement Class, and (2) Lead Counsel’s Motion
For an Award of Attorneys’ Fees, Reimbursement of Expenses, and Incentive Awards to Lead
Plaintiff.
105.

Attached hereto as Exhibit 7 is a true and correct copy of the Declaration of Juan

Taveras in Support of (1) Lead Plaintiff’s Motion for Final Approval of Class Action Settlement
and Plan of Allocation and Final Certification of Settlement Class, and (2) Lead Counsel’s Motion
For an Award of Attorneys’ Fees, Reimbursement of Expenses, and Incentive Awards to Lead
Plaintiff.
106.

Attached hereto as Exhibit 8 is a true and correct copy of the Declaration of Amit

Katiyar in Support of (1) Lead Plaintiff’s Motion for Final Approval of Class Action Settlement
and Plan of Allocation and Final Certification of Settlement Class, and (2) Lead Counsel’s Motion
For an Award of Attorneys’ Fees, Reimbursement of Expenses, and Incentive Awards to Lead
Plaintiff.
107.

Attached hereto as Exhibit 9 is a true and correct copy of the Declaration of

Shannon L. Hopkins on Behalf of Levi & Korsinsky, LLP in Support of Application for an Award
of Attorneys’ Fees and Expenses.
108.

Attached hereto as Exhibit 10 is a true and correct copy of the Declaration of

Lawrence P. Eagel on Behalf of Bragar Eagel & Squire, P.C. in Support of Application for an
Award of Attorneys’ Fees and Expenses.
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109.

Attached hereto as Exhibit 11 is a true and correct copy of the correspondence from

Thomas Makin received by Lead Counsel on March 2, 2021.
110.

Attached hereto as Exhibit 12 is a true and correct copy of the correspondence from

Casey Purington received by Lead Counsel on March 10, 2021.
111.

Attached hereto as Exhibit 13 is a true and correct copy of docket entry 115 in the

Bankruptcy action titled Motion for an Order (I) Pursuant to Bankruptcy Code Section 105(a) and
Bankruptcy Rule 9019(a) Approving Settlement Agreement Between the Trustee and Former
Directors and Officers of the Debtors; and (II) Authorizing Payment of Fees and Expenses to
Trustee’s Special Counsel.
112.

Attached hereto as Exhibit 14 is a true and correct copy of docket entry 124 in the

Bankruptcy action titled Order Authorizing Payment by the Trustee of Fees and Expenses to
Trustee’s Special Counsel.
VII.

CONCLUSION
113.

In view of the significant recovery to the Settlement Class, the substantial risks of

this litigation, the substantial efforts of Plaintiffs’ Counsel, the quality of the work performed, the
contingent nature of the fee, and the standing and experience of Plaintiffs’ Counsel, Plaintiffs and
Lead Counsel respectfully submit that: the Settlement should be finally approved as fair,
reasonable, and adequate; the Plan of Allocation should be approved as fair and reasonable; the
Settlement Class be finally certified for settlement purposes only; a fee in the amount of 25% of
the Settlement Fund should be awarded to Plaintiffs’ Counsel; litigation expenses in the amount
of $106,794.83 should be reimbursed in full; and Plaintiffs should be awarded $5,000 each for
their costs, time, and efforts expended on behalf of the Class.
[Signature on following page.]
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I declare under penalty of perjury that the foregoing is true and correct.
Dated: April 1, 2021

Shannon L. Hopkins
Shannon L. Hopkins
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CERTIFICATE OF SERVICE
I, Shannon L. Hopkins, hereby certify that this document was filed through the CM/ECF
system and will be sent electronically to the registered participants as identified on the Notice of
Electronic Filing (NEF) on this 1st day of April, 2021.
/s/ Shannon L. Hopkins
Shannon L. Hopkins
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

Case No. 1:18-cv-06965-JGK
IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

DECLARATION OF LUIGGY SEGURA REGARDING: (A) MAILING OF
THE POSTCARD NOTICE; (B) PUBLICATION OF THE PUBLICATION
NOTICE; AND (C) REPORT ON REQUESTS FOR EXCLUSION
RECEIVED TO DATE
I, Luiggy Segura, hereby declare under penalty of perjury as follows:
1.

I am the Senior Director of Securities Class Actions at JND Legal

Administration (“JND”). Pursuant to the Court’s December 23, 2020 Order Granting
Preliminarily Approval of Class Action Settlement, Approving Form and Manner of
Notice, and Setting Date For Hearing on Final Approval of Settlement (ECF No.
128) (the “Preliminary Approval Order”), Lead Counsel was authorized to retain
JND as the Claims Administrator in connection with the Settlement of the abovecaptioned action (the “Action”).1 I am over 21 years of age and am not a party to the
Action. I have personal knowledge of the facts stated in this declaration and, if called
as a witness, could and would testify competently thereto.

1

All capitalized terms used in this Declaration that are not otherwise defined herein
shall have the meanings ascribed to them in the Stipulation and Agreement of
Settlement dated December 11, 2020 (ECF No. 126-1) (the “Stipulation”).
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MAILING OF THE POSTCARD NOTICE
2.

Pursuant to the Preliminary Approval Order, JND mailed the Postcard

Notice to potential Class Members. A copy of the Postcard Notice is attached hereto
as Exhibit A.
3.

On December 18, 2020, JND received a data file provided by

Defendants’ Counsel containing the names and addresses of 53 unique potential
Class Members. JND also researched filings with the U.S. Securities and Exchange
Commission (SEC) on Form 13-F to identify additional institutions or entities who
may have held Helios and Matheson Analytics, Inc. common stock during the Class
Period. Based on this research, an additional 126 address records were added to the
list of potential Class Members. On January 22, 2021, JND caused Postcard Notices
to be sent by first-class mail to these 179 potential Class Members.
4.

As in most class actions of this nature, the large majority of potential

Class Members are expected to be beneficial purchasers whose securities are held in
“street name”—i.e., the securities are purchased by brokerage firms, banks,
institutions, and other third-party nominees in the name of the respective nominees,
on behalf of the beneficial purchasers. JND maintains a proprietary database with
names and addresses of the largest and most common banks, brokers, and other
nominees (the “JND Broker Database”). At the time of the initial mailing, the JND
Broker Database contained 4,090 mailing records. On January 22, 2021, JND caused

2
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Postcard Notices to be sent by first-class mail to the 4,090 mailing records contained
in the JND Broker Database.
5.

In total, on January 22, 2021, JND mailed 4,269 Postcard Notices to

potential Class Members and broker/nominees (the “Initial Mailing”).
6.

JND also provided a copy of the Notice to the Depository Trust

Company (“DTC”) for posting on its Legal Notice System (“LENS”). The LENS
may be accessed by any broker or other nominee that participates in DTC’s security
settlement system. The Notice was posted on DTC’s LENS on January 21, 2021.
7.

The Postcard Notice directed those who held shares of Helios and

Matheson Analytics, Inc. common stock between August 15, 2017 through July 26,
2018 for the beneficial interest of a person or organization other than themselves to
either (i) within seven (7) calendar days of receipt of the Postcard Notice, request
from JND sufficient copies of the Postcard Notice to forward to all such beneficial
owners and within seven (7) calendar days of receipt those Postcard Notices forward
them to all such beneficial owners, or (ii) within seven (7) calendar days of receipt
of the Postcard Notices, provide to JND the names and addresses of all such
beneficial owners. See Notice ¶ 77.
8.

In a further attempt to garner responses, JND reached out via telephone

to the top brokers/nominees and third-party filers. JND also caused reminder
postcards to be mailed by First-Class mail, postage prepaid, to the brokers/nominees

3
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and third-party filers contained in the Nominee Database who did not respond to the
Initial Mailing. The postcard advised these entities of their obligation to facilitate
notice of the Settlement to their clients who purchased or acquired Helios and
Matheson Analytics, Inc. common stock during the Class Period.
9.

Through March 30, 2021, JND mailed an additional 31,452 Postcard

Notices to potential members of the Class whose names and addresses were received
from individuals, entities, or nominees requesting that Postcard Notice be mailed to
such persons and mailed another 101,005 Postcard Notices to nominees who
requested Postcard Notices to forward to their customers. Each of the requests was
responded to in a timely manner, and JND will continue to timely respond to any
additional requests received.
10.

Through March 30, 2021 a total of 136,726 Postcard Notices have been

mailed to potential Class Members and their nominees. In addition, JND has remailed 597 Postcard Notices to persons whose original mailings were returned by
the U.S. Postal Service (“USPS”) as undeliverable and for whom updated addresses
were provided to JND by the USPS.
PUBLICATION OF THE SUMMARY NOTICE
11.

Pursuant to the Preliminary Approval Order, JND caused the

Publication Notice to be published in the Investor Business Daily on January 11,
2021 and released via PR Newswire on January 7, 2021. Copies of proof of

4
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publication of the Publication Notice in the Investor Business Daily and over PR
Newswire are attached hereto as Exhibits B and C, respectively.
TELEPHONE HELPLINE
12.

On or around January 6, 2021, JND established a case-specific, toll-free

telephone helpline, 1-833-707-1451, with an interactive voice response system and
live operators, to accommodate potential Class Members with questions about the
Action and the Settlement. The automated attendant answers the calls and presents
callers with a series of choices to respond to basic questions. Callers requiring further
help have the option to be transferred to a live operator during business hours. JND
continues to maintain the telephone helpline and will update the interactive voice
response system as necessary throughout the administration of the Settlement.
SETTLEMENT WEBSITE
13.
maintaining

Pursuant to the Preliminary Approval Order, JND established and is
the

Settlement

website

for

this

Action,

www.HeliosandMathesonSecuritiesLitigation.com (the “Settlement Website”). The
Settlement website includes information regarding the proposed Settlement,
including the exclusion, objection, and claim-filing deadlines and the date and time
of the Court’s Settlement Hearing. In addition, copies of the Notice, Claim Form,
Stipulation, Preliminary Approval Order, and Complaint and are available on the
Settlement website for downloading. The Settlement website was operational

5
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COURT ORDERED LEGAL NOTICE

In re Helios and Matheson
Analytics, Inc.
Securities Litigation
1:18-cv-06965-JGK (S.D.N.Y.)
You have been identified as possibly a class member
in a securities fraud class action against Helios and
Matheson Analytics, Inc. (“Helios”) and its officers.
You may be eligible to receive a payment from a
$8,250,000 million class action settlement fund in In
re Helios and Matheson Analytics, Inc. Securities
Litigation, Case No. 1:18-cv-06965-JGK (S.D.N.Y.).
The case involves alleged material misrepresentations
and omissions made to investors of Helios’s common
stock in violation of the federal securities laws
concerning Helios’s acquisition of MoviePass, Inc.
(“MoviePass”) and subsequent events concerning
Helios’s business, operations, and prospects related to
MoviePass. Additional information is contained in the
detailed Notice of Pendency of Class Action, Proposed
Class Action Settlement, and Motion for Attorneys’
Fees and Expenses (the “Notice”).

Helios and Matheson Analytics Securities Litigation
c/o JND Legal Administration
P.O. Box 91384, Seattle, WA 98111

Postal Service: Please do not mark barcode
«CF_NAME»
«CF_ADDRESS_1»
«CF_ADDRESS_2»
«CF_CITY», «CF_STATE» «CF_ZIP»
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To participate in the settlement you must submit a Proof of Claim and Release form (the “Claim Form”) no later than June 7, 2021.
The Claim Form and the Notice are available by visiting www.heliosandmathesonsecuritieslitigation.com or calling or writing the
Claims Administrator noted below.
Class Definition: You are a Class Member if you purchased or otherwise acquired Helios common stock between August 15,
2017 and July 26, 2018, and suffered damages as described in the Notice.
Settlement Amount: $8,250,000. Plaintiffs estimate this represents an average recovery of $4.08 per damaged share of Helios
common stock, before attorneys’ fees and expenses, based on the estimated number of allegedly damaged shares of Helios common
stock held through an alleged corrective disclosure that was statistically significant.
Reasons for Settlement: The Parties wish to avoid the costs and risks of continued litigation.
Disagreement on Amount of Damages: The Parties do not agree on the average amount of damages per share that would be
recoverable if Lead Plaintiff prevailed. The primary issues on which the Parties disagree include: (1) whether the Individual Defendants
are liable under the securities laws; and (2) the method for determining whether and to what extent the shareholders were damaged.
Attorneys’ Fees and Expenses: Attorneys for the Class will ask the Court for attorneys’ fees of no more than one-quarter (25%)
of the Settlement Fund, plus reimbursement of out-of-pocket costs not to exceed $166,500, plus accrued interest, which may include
an application for an incentive payment to Lead Plaintiff, which payment includes but is not limited to reimbursement of Lead
Plaintiff’s reasonable costs and expenses (including lost wages) of the named plaintiffs directly related to their representation of the
Class. If the Court approves the Fee and Expense Application, including deduction of estimated attorneys’ fees and expenses, Taxes,
and Notice and Administration Expenses, Plaintiffs estimate the average recovery would be approximately $2.87 per allegedly
damaged share. Attorneys’ fees and costs will be paid out of the Settlement Fund as expenses for litigating the case.
Your Options: You can file a claim, object to the Settlement (with or without appearing at the Settlement Hearing and with or
without hiring your own attorney), exclude yourself from the class, or do nothing. NOTE THAT CLAIMS CALCULATING TO AN
AWARD AMOUNT LESS THAN $10 WILL NOT BE PAID. Unless you exclude yourself from the Class, you will be bound by
the Settlement and you will release any claims you may have against the Released Parties. More information is contained in the
Notice and the Claim Form.
Deadlines: Claims must be filed by: June 7, 2021; Settlement objections must be received by April 15, 2021; requests for
exclusion from the Class must be received by April 15, 2021, and the Court’s Settlement Hearing on final approval of the Settlement
is scheduled for May 6, 2021.
Lead Plaintiff’s Counsel’s Representative: The Claims Administrator, JND Legal Administration, is available to answer
questions concerning the settlement or any matter contained in the Notice. You may contact the Claims Administrator by calling
833-707-1451, emailing info@heliosandmathesonsecuritieslitigation.com, or writing to Helios and Matheson Analytics Securities
Litigation, c/o JND Legal Administration, P.O. Box 91384, Seattle, WA 98111.
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“You Can Find Winners in IBD’s New High List”
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Symbol Price Rtg
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Stock
EPS
Symbol Price Rtg Name

Name

OwensMinor OMI
Anthm
ANTM
WestPharma WST
Bruker
BRKR
MEDICAL (40)
IDXX
SelMedH
SEM 30.59 93 IdexxLabs
WAT
PaciraBiosci PCRX 70.14 88 Waters
EditasMed EDIT 90.58 66 Amedisys AMED
Amerisrce
ABC 110.03 85 Haemonetic HAE
CVET
Hologic
HOLX 80.49 93 Covetrus
CharlesRvLb CRL 271.01 91 MolinaHlth MOH
A
Caredx
CDNA 80.76 75 AgilentTech
TenetHlthcr
THC
SutroBiophrma
STRO 26.00
75
AlignTech ALGN
Avantor
AVTR 29.01 70 Iqvia
IQV
Stryker
SYK 243.66 70 Steris
STE
Bio–Techne TECH 329.52 83 LeMaitr
LMAT
Abiomed ABMD 324.06 80 Teleflex
TFX
PerkinElmer PKI 159.76 97 AddusHC
ADUS
JohnsonJn
JNJ 160.04 67 GlobusMed GMED
Masimo
MASI 283.75 84 PRAHealth PRAH
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30.47
337.08
307.53
58.98
513.20
261.82
307.07
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32.55
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129.88
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89
96
65
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88
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Halozyme HALO
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13.15
82.48
43.57
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KLACorp
KLAC
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MKSI
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MacomTech MTSI
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ApMat
AMAT 95.56 95 Rambus
MarvellTech MRVL 49.08 89 Cirrus
CRUS
LatticeSemi LSCC 44.54 91 Monolithic MPWR

IBD’s earnings reports show stock symbols, industry, % above or below
estimates, EPS and Relative Strength Ratings. EPS growth over 25% is
boldfaced. Entire line is bolded if EPS Rating is also over 85 & quarter beat
estimates. Arrows show earnings or sales acceleration or deceleration
vs. prior quarter % change. All earnings are for current quarter. Nonrecurring items may be excluded from earnings per share.
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BoozAllen
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New Highs/Lows continued on next page

Mavenir Plc Cl A

MVNR/NDQ 15,682 20.0– 24.0 1929.1 Comp Sftwr–Spec Enterprs n.a./ 125 Morgan Stanley.

2438 +22 89 38 Richardson, TX. Provides cloud–native network software and solutions and systems integration for 4G and 5G.
877 +8.1` 75 81

2.41 –0.03 vs –0.02
29.88 –0.54 vs 0.31
4.04 r–0.17 vs –0.09

..
..
..

..
..
..

.... ..
44.5 –26
0.7 –54

Morgan Stanley.

6/ 16
Credit Suisse.
Caliber Home Loans Inc HOMS/NSE 23,000 14.0– 16.0 2274.8 Finance–Mrtg&Rel Svc
5 Coppell, TX. Provides financial services like home loans, refinance, consultancy, and military lending services across US.

7
13 18 Amerihome Inc Class A AHM/NSE 22,794 16.0– 18.0 1454.8 Finance–Mrtg&Rel Svc
4/ 16
57 82 Thousand Oaks, CA. Engaged in the business of originating and purchasing of residential mortgage loans.

Credit Suisse.

374.8 Medical–Biomed/Biotech
n.a./ 34 Citigroup.
Compass Therapeutics ClACMPX/NDQ 10,350 5.0– 6.0
Cambridge, MA. Develops antibody therapeutics for the treatment of solid tumors and hematological malignancies.
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Co / Grp Lead Underwriter
Motorsport GamingUs Cl A MSGM/NDQ 2,703 16.0– 18.0 300.7 Computer Sftwr–Gaming
900/ 84 Canaccord Genuity.
Miami, FL. Develops, and publishes racing games and esports ecosystem provider of official motorsport racing series

1000/ 60
Aspire Real Estate Inves ASPI/NSE 18,585 20.0– 20.0 371.7 Real Estate Dvlpmt/Ops
Irvine, CA. Develops, redevelop and manage a portfolio of affordable and workforce multifamily properties.

KOR
HURC
LEDS

Stock
EPS
Symbol Price Rtg

CrowdstrikeA CRWD
AltairEngin ALTR
QADIncA
QADA
Proofpoint PFPT
TakeTwoIS TTWO

POSH/NDQ 7,590 35.0– 39.0 797.6 Retail–Mail Order&Direct
130/ 10 Morgan Stanley.
Poshmark Inc Cl A
Redwood City, CA. Markets women's fashion and accessories from mobile phone applications throughout the United States.
Prior
Under
Sales
Rel
n.a./ 147 Goldman Sachs & Co.
Yr’s Qtr EPS /Over Sales % EPS Str Petco Health&Wellness A WOOF/NDQ 55,200 14.0– 17.0 3849.2 Retail–Specialty
Erns %Chg Est % (Mil) Chg Rtg Rtg San Diego, California. Provides pet care, wellness solutions products, and services to improve the lives of pets, and pet parents.
n.a./ 74 Morgan Stanley.
Affirm Holdings Inc Cl A AFRM/NDQ 28,290 33.0– 38.0 3090.2 Retail–Internet
San Francisco, CA. Provides information technology solutions for digital and mobile–first commerce.

3 Down
Corvus Gold Inc
Hurco
Semileds

283.18
171.16
164.96
51.87
58.09
501.63
168.19
19.68
16.67
508.74
36.24
44.74
112.26
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31.68
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18.76
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387.41

IPO Filings Soon To Be Priced

Company Earnings Reports

Curr
Closing Qtr
Price Erns

Stock
EPS
Symbol Price Rtg

87
86
75
67
75

Record Payment
Amt. DateDate
Stocks Ex-Dividend for Jan. 12, 2021
Company
Amount
.965 2-123-16
.27 1-262-16
Interdigital Inc .......................................................... 0.350
.01 1-151-29
W F Income Opportunities ....................................... 0.168
.16 2-263-15

G - payable in Canadian funds; Q - Quarterly;
A - Annually; S - Semiannually; M - Monthly;
U - Pay undetermined; I - Initial; Y - Year-end.

PXMD/NDQ 2,875 5.5– 6.5
56.2
Medical–Biomed/Biotech
n.a./ 34
Paxmedica Inc
Woodcliff Lake, NJ. Develops anti–purinergic therapies for the treatment of neurodevelopmental disorders.

Benchmark Company Llc.

JUPW/NDQ 1,150 7.5– 7.5
60.3
Medical–Biomed/Biotech
n.a./ 34 Westpark Capital Inc.
Jupiter Wellness Inc
Jupiter, FL. Develops hemp–derived cannabidiol products infused with CBD for arthritis relief and muscle relaxation.
FLRZ/NDQ 5,750 7.0– 8.0
79.3
Bldg–Constr Prds/Misc
F5 Finishes Inc
Livermore. Provides commercial flooring solutions, installation and maintenance services

47/ 24

W F Multi-Sector Income ......................................... 0.277 Qilian Intl Hldg Grp

QLI/NDQ
5,750 5.0– 7.0
250.3 Medical–Generic Drugs
50/ 14
W F Utilities And Hi Inc ............................................. 0.142 China. Chinese pharmaceutical and chemical Co develops, markets, and sells traditional Chinese medicine.

Maxim Group Llc.
Univest Securities Llc.

Winnebago Industries Inc ......................................... 0.120 Hylete Inc Cl A

HYLT/NSE 1,917 8.0– 10.0 60.9
Apparel–Clothing Mfg
n.a./ 55 Maxim Group Llc.
Solana Beach, CA. Designs, manufactures and distributes premium performance apparel, footwear and gear for men and women.
HKIT/NDQ 4,600 4.0– 6.0
93.5
Computer–Hardware/Perip 50/ 22
Newbridge Securities Cor.
Hitek Global Inc
China. Chinese Co offers Anti–Counterfeiting Tax Control System tax devices and hardware and software sale.

Prices Of Recent IPOs
Symbol/ Offer
Exchange Date

Company
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Your Next Smart Investing Decision.
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Investing System to help you
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High
Filing Offer
Price Price

OmegaAlpha SpacClA
AltimeterGrowth2 Cl A
MediromHlthcrTechAds
InhibikaseTherapeutics

OMEG/NDQ 1/7 10.0
AGCB/NSE 1/7 10.0
MRM/NDQ 12/29 16.0
IKT/NDQ 12/23 12.0

908Devices Inc
ViriosTherapeutics Inc
BioatlaInc
ScopusBiopharmaInc

MASS/NDQ
VIRI/NDQ
BCAB/NDQ
SCPS/NDQ

UpstartHoldings Inc
ContextlogicInc Cl A

UPST/NDQ 12/16 22.0 20.0
WISH/NDQ 12/16 24.0 24.0

10.0
10.0
15.0
10.0

12/18 17.0 20.0
12/17 11.0 10.0
12/16 17.0 18.0
12/16 5.8 5.5

% Chg
% Chg
From Current From
Filing Price Offer Industry Group
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LEGAL NOTICE
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
IN RE HELIOS AND
MATHESON ANALYTICS,
INC. SECURITIES
LITIGATION

Case No.
1:18-cv-06965-JGK
CLASS ACTION

SUMMARY NOTICE OF PENDENCY OF CLASS
ACTION, PROPOSED SETTLEMENT, AND MOTION
FOR ATTORNEYS’ FEES AND EXPENSES
To: All persons and entities who purchased or otherwise
acquired publicly traded common stock of Helios and
Matheson Analytics, Inc. during the period between
August 15, 2017 and July 26, 2018, inclusive, and were
damaged thereby (the “Class”).
YOU ARE HEREBY NOTIFIED, pursuant to Federal
Rule of Civil Procedure 23 and an Order of the United States
District Court for the District of Southern District of New York,
that the Court-appointed Class Representatives, on behalf
of themselves and all members of the Class, and Theodore
Farnsworth (“Farnsworth”), Stuart Benson (“Benson”), and
Mitch Lowe (“Lowe” and collectively with Farnsworth, and
Benson, the “Individual Defendants”), have reached a proposed
settlement of the claims in the above-captioned class action
(the “Action”) in the amount of $8,250,000 (the “Settlement”).
3ODLQWL൵VHVWLPDWHWKLVUHSUHVHQWVDQDYHUDJHUHFRYHU\RI
SHUGDPDJHGVKDUHRI+HOLRVFRPPRQVWRFNEHIRUHDWWRUQH\V¶
IHHVDQGH[SHQVHVEDVHGRQWKHHVWLPDWHGQXPEHURIDOOHJHGO\
GDPDJHG VKDUHV RI +HOLRV FRPPRQ VWRFN KHOG WKURXJK DQ
DOOHJHGFRUUHFWLYHGLVFORVXUHWKDWZDVVWDWLVWLFDOO\VLJQL¿FDQW
$KHDULQJZLOOEHKHOGEHIRUHWKH+RQRUDEOH-RKQ*.RHOWO
on May 6, DWDPLQ&RXUWURRP$RIWKH8QLWHG
States District Court for the Southern District of New York,
Daniel Patrick Moynihan United States Courthouse, 500 Pearl
6W1HZ<RUN1< WKH³6HWWOHPHQW+HDULQJ´ WRDPRQJ
RWKHUWKLQJVGHWHUPLQHZKHWKHUWKH&RXUWVKRXOG L DSSURYH
the proposed Settlement as fair, reasonable, and adequate;
(ii) dismiss theAction with prejudice as provided in the Stipulation
DQG $JUHHPHQW RI 6HWWOHPHQW GDWHG 'HFHPEHU  
(iii) approve the proposed Plan of Allocation for distribution
of the settlement funds available for distribution to Class
Members (the “Net Settlement Fund”); (iv) approve Lead
&RXQVHO¶V)HHDQG([SHQVH$SSOLFDWLRQDQG Y DSSURYHWKH
&ODVV5HSUHVHQWDWLYHV¶LQFHQWLYHDZDUGV7KH&RXUWPD\FKDQJH
WKHGDWHRIWKH6HWWOHPHQW+HDULQJRUKROGLWWHOHSKRQLFDOO\RU
YLD YLGHRFRQIHUHQFH ZLWKRXW SURYLGLQJ DQRWKHU QRWLFH <RX
GR 127 QHHG WR DWWHQG WKH 6HWWOHPHQW +HDULQJ WR UHFHLYH D
distribution from the Net Settlement Fund.
IF YOU ARE A MEMBER OF THE CLASS, YOUR
RIGHTS WILL BE AFFECTED BY THE PROPOSED
SETTLEMENT AND YOU MAY BE ENTITLED TO
A MONETARY PAYMENT. A full Notice and Claim

)RUP FDQ EH REWDLQHG E\ YLVLWLQJ WKH ZHEVLWH RI WKH &ODLPV
$GPLQLVWUDWRU ZZZKHOLRVDQGPDWKHVRQVHFXULWLHVOLWLJDWLRQFRP
RUE\FRQWDFWLQJWKH&ODLPV$GPLQLVWUDWRUDW
+HOLRVDQG0DWKHVRQ$QDO\WLFV6HFXULWLHV/LWLJDWLRQ
FR-1'/HJDO$GPLQLVWUDWLRQ
32%R[
Seattle, WA 98111
LQIR#KHOLRVDQGPDWKHVRQVHFXULWLHVOLWLJDWLRQFRP

Settlement Website:
www.heliosandmathesonsecuritieslitigation.com
Inquiries, other than requests for the Notice/Claim Form
or for information about the status of a claim, may also be
made to Lead Counsel:
LEVI & KORSINSKY, LLP
Shannon L. Hopkins
6XPPHU6WUHHW6XLWH
Stamford, CT 06905
www.zlk.com

,I\RXDUHD&ODVV0HPEHUWREHHOLJLEOHWRVKDUHLQWKH
distribution of the Net Settlement Fund, you must submit a
Claim Form postmarked or submitted online no later than
June 7, 2021. If you are a Class Member and do not timely
VXEPLWDYDOLG&ODLP)RUP\RXZLOOQRWEHHOLJLEOHWRVKDUH
in the distribution of the Net Settlement Fund, but you will
QHYHUWKHOHVV EH ERXQG E\ DOO MXGJPHQWV RU RUGHUV HQWHUHG
E\ WKH &RXUW UHODWLQJ WR WKH 6HWWOHPHQW ZKHWKHU IDYRUDEOH
or unfavorable.
If you are a Class Member and wish to exclude yourself
from the Class, you must submit a written request for
exclusion in accordance with the instructions set forth in the
Notice such that it is received no later than April 15, 2021.
If you properly exclude yourself from the Class, you will not
EH ERXQG E\ DQ\ MXGJPHQWV RU RUGHUV HQWHUHG E\ WKH &RXUW
UHODWLQJWRWKH6HWWOHPHQWZKHWKHUIDYRUDEOHRUXQIDYRUDEOH
DQG\RXZLOOQRWEHHOLJLEOHWRVKDUHLQWKHGLVWULEXWLRQRIWKH
Net Settlement Fund.
Any objections to the proposed Settlement, Lead
&RXQVHO¶V)HHDQG([SHQVH$SSOLFDWLRQDQGRUWKHSURSRVHG
3ODQ RI $OORFDWLRQ PXVW EH ¿OHG ZLWK WKH &RXUW HLWKHU E\
mail or in person, and be mailed to counsel for the Parties in
accordance with the instructions in the Notice, such that they
are received no later than April 15, 2021.
PLEASE DO NOT CONTACT THE COURT,
DEFENDANTS, OR DEFENDANTS’ COUNSEL
REGARDING THIS NOTICE.
DATED:
December 23, 2020

www.HeliosAndMathesonSecuritiesLitigation.com

BY ORDER OF THE COURT
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF
NEW YORK

833-707-1451
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 1:18-cv-06965-JGK
IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

CLASS ACTION

NOTICE OF PENDENCY OF CLASS ACTION, PROPOSED
CLASS ACTION SETTLEMENT, AND MOTION FOR
ATTORNEYS’ FEES AND EXPENSES
If you purchased or otherwise acquired publicly traded common stock of Helios and
Matheson Analytics, Inc. (“Helios”), during the period from August 15, 2017 and July 26,
2018, inclusive, (the “Class Period”) and were damaged thereby (the “Class”), you may be
entitled to a payment from a class action settlement.
A federal court authorized this notice. This is not a solicitation from a lawyer.


The purpose of this Notice is to inform you of the pendency of this securities class action (the
“Action”), the proposed settlement of the Action (the “Settlement”), and a hearing to be held
by the Court to consider: (i) whether the Settlement should be approved; (ii) whether the
proposed plan for allocating the proceeds of the Settlement (the “Plan of Allocation”) should
be approved; and (iii) Lead Counsel’s application for attorneys’ fees and expenses. This Notice
describes important rights you may have and what steps you must take if you wish to participate
in the Settlement, wish to object, or wish to be excluded from the Class. 1



If approved by the Court, the proposed Settlement will create a $8,250,000 settlement fund,
plus earned interest, for the benefit of eligible Class Members, less any attorneys’ fees and
expenses awarded by the Court, Notice and Administration Expenses, and Taxes.



The Settlement resolves claims by the Court-appointed Lead Plaintiff and Class
Representatives, the Helios and Matheson Investor Group, comprised of George Hurst, Marcus
Washington, Daniel Mercer, Juan Taveras, and Amit Katiyar (collectively, “Lead Plaintiff”),
that have been asserted on behalf of the Class against Theodore Farnsworth (“Farnsworth”),
Stuart Benson (“Benson”), and Mitch Lowe (“Lowe” and collectively with Farnsworth, and
Benson, the “Individual Defendants”). It releases the Released Defendant Parties (defined
below) from liability.
If you are a Class Member, your legal rights will be affected by this Settlement whether
you act or do not act. Please read this Notice carefully.

1

All capitalized terms not otherwise defined in this notice shall have the meaning provided in the Stipulation and
Agreement of Settlement, dated December 11, 2020 (the “Stipulation”).

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT
SUBMIT A CLAIM
FORM BY JUNE 7, 2021
EXCLUDE YOURSELF
FROM THE CLASS BY
APRIL 15, 2021

The only way to get a payment. See Question 8 below for details.

Get no payment. This is the only option that, assuming your
claim is timely brought, might allow you to ever bring or be part
of any other lawsuit against the Individual Defendants or the
other Released Defendant Parties concerning the Released
Claims. See Question 11 below for details.
OBJECT BY
Write to the Court about why you do not like the Settlement, the
APRIL 15, 2021
Plan of Allocation, or the Fee and Expense Application. If you
object, you will still be a member of the Class. See Question 16
below for details.
GO TO A HEARING ON Ask to speak in Court at the Settlement Hearing about the
MAY 6, 2021 AND FILE A Settlement. See Question 19 below for details.
NOTICE OF INTENTION
TO APPEAR BY
APRIL 15, 2021
DO NOTHING
Get no payment AND give up your rights to bring your own
individual action.


These rights and options—and the deadlines to exercise them—are explained in this Notice.



The Court in charge of this case still has to decide whether to approve the Settlement. Payments
will be made to all Class Members who timely submit valid Claim Forms, if the Court approves
the Settlement and after any appeals are resolved. Please be patient.
SUMMARY OF THE NOTICE

Statement of the Class’s Recovery
1.

Subject to Court approval, Lead Plaintiff, on behalf of the Class, has agreed to settle

the Action in exchange for a payment of $8,250,000 (the “Settlement Amount”), which will be
deposited into an Escrow Account and may earn interest (the “Settlement Fund”). The Net
Settlement Fund (as defined below) will be distributed to Class Members according to the Courtapproved plan of allocation (the “Plan of Allocation” or “Plan”). The proposed Plan of Allocation
is set forth on pages 24-32 below.

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451

2
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Estimate of Average Amount of Recovery Per Share
2.

Based on Lead Plaintiff’s consulting damages expert’s estimate of potentially

damaged shares under the Plan of Allocation described below, Lead Plaintiff estimates this
represents an average recovery of $4.08 per damaged share of Helios common stock, (before
deduction of any Court-approved fees and expenses, such as attorneys’ fees and expenses, Taxes,
and Notice and Administration Expenses), based on the estimated number of allegedly damaged
shares of Helios common stock held through an alleged corrective disclosure that was statistically
significant. If the Court approves the Fee and Expense Application (discussed below), including
deduction of estimated attorneys’ fees and expenses, Taxes, and Notice and Administration
Expenses, Plaintiffs estimate the average recovery would be approximately $2.87 per allegedly
damaged share. Please note, however, that these average recovery amounts are only estimates
and Class Members may recover more or less than these estimated amounts. An individual
Class Member’s actual recovery will depend on for example: (i) the total number of claims
submitted; (ii) the amount of the Net Settlement Fund; (iii) when the Class Member purchased or
acquired Helios common stock during the Class Period; and (iv) whether and when the Class
Member sold or disposed of Helios common stock. See the Plan of Allocation beginning on page
24 for information on the calculation of your Recognized Claim.
Statement of Potential Outcome of Case if the Action Continued to be Litigated
3.

The Parties disagree about both liability and damages and do not agree on the

damages that would be recoverable if Lead Plaintiff were to prevail on each claim asserted against
the Individual Defendants. The issues on which the Parties disagree include, for example:
(i) whether the Individual Defendants made any statements or omitted any facts that were
materially false or misleading, or otherwise actionable under the federal securities laws;

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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(ii) whether any such allegedly materially false or misleading statements or omissions were made
with the required level of intent or recklessness; (iii) the amounts by which the prices of Helios
common stock was allegedly artificially inflated during the Class Period; (iv) the extent to which
factors such as general market, economic and industry conditions, influenced the trading prices of
Helios common stock during the Class Period; and (v) whether or not the Individual Defendants’
allegedly false and misleading statements proximately caused the losses suffered by the Class.
4.

The Individual Defendants have denied and continue to deny any and all allegations

of wrongdoing or fault asserted in the Action, deny that they have committed any act or omission
giving rise to any liability or violation of law, and deny that Lead Plaintiff and the Class have
suffered any loss attributable to the Individual Defendants’ actions or omissions. While Lead
Plaintiff believes the claims are meritorious, Lead Plaintiff recognizes that there are significant
obstacles in the way to recovery.
Statement of Attorneys’ Fees and Expenses Sought
5.

Lead Counsel, on behalf of themselves, and other Plaintiffs’ Counsel, will apply to

the Court for an award of attorneys’ fees from the Settlement Fund in an amount not to exceed
one-quarter (25%) of the Settlement Fund, which includes any accrued interest. Lead Counsel will
also apply for payment of litigation expenses incurred by Plaintiffs’ Counsel in prosecuting the
Action in an amount not to exceed $166,500 plus accrued interest, which may include an
application for an incentive payment to Lead Plaintiff, which payment includes but is not limited
to reimbursement of Lead Plaintiff’s reasonable costs and expenses (including lost wages) directly
related to their representation of the Class, pursuant to the Private Securities Litigation Reform
Act of 1995 (“PSLRA”). If the Court approves Lead Counsel’s Fee and Expense Application,
including deduction of estimated attorneys’ fees and expenses, Taxes, and Notice and

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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Administration Expenses, the average amount of fees and expenses, assuming claims are filed for
all shares eligible to participate in the Settlement, will be, per Plaintiffs’ estimate, approximately
$2.87 per allegedly damaged share of Helios common stock. A copy of the Fee and Expense
Application will be posted on www.heliosandmathesonsecuritieslitigation.com after it has been
filed with the Court.
Reasons for the Settlement
6.

For Lead Plaintiff, the principal reason for the Settlement is the guaranteed cash

benefit to the Class. This benefit must be compared to the uncertainty of being able to prove the
allegations in the Complaint; the risk that the Court may grant the Individual Defendants’ pending
motion to dismiss, or, in the event the motion to dismiss was denied, some or all of the motions
that the Individual Defendants were virtually certain to file in the future; the risks of litigation,
especially in complex securities actions like this; as well as the difficulties and delays inherent in
such litigation (including any trial and appeals) and where, as here, the Company has filed Chapter
7 bankruptcy. For the Individual Defendants, who deny all allegations of wrongdoing or liability
whatsoever and deny that Class Members were damaged, the principal reasons for entering into
the Settlement are to end the burden, expense, uncertainty, and risk of further litigation.
Identification of Attorneys’ Representatives
7.

Lead Plaintiff and the Class are represented by Lead Counsel, Levi & Korsinsky,

LLP, Shannon L. Hopkins, 1111 Summer Street, Suite 403, Stamford, CT 06905, www.zlk.com,
203-992-4523.
8.

Further information regarding the Action, the Settlement, and this Notice may be

obtained by contacting the Claims Administrator, JND Legal Administration, at the address below,

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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or

Lead

Counsel,

or

visiting

the

Settlement

website

www.heliosandmathesonsecuritieslitigation.com.
Helios and Matheson Analytics Securities Litigation
c/o JND Legal Administration
P.O. Box 91384
Seattle, WA 98111
info@heliosandmathesonsecuritieslitigation.com
833-707-1451
Please Do Not Call the Court with Questions About the Settlement.

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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BASIC INFORMATION
1.

Why was I directed to this Notice?
9.

You or someone in your family, or an investment account for which you serve as a

custodian, may have purchased or otherwise acquired shares of common stock of Helios, during
the Class Period of August 15, 2017 and July 26, 2018, inclusive, and may be a Class Member.
This Notice explains the Action, the Settlement, Class Members’ legal rights, what benefits are
available, who is eligible for them, and how to get those benefits. Your receipt of this Notice does
not mean that you are a Member of the Class or that you will be entitled to receive a payment. If
you wish to be eligible for a payment, you are required to submit the Claim Form that is
available on the Settlement website at www.heliosandmathesonsecuritieslitigation.com. See
Question 8 below.
10.

The Court directed that this Notice be made publicly available on this website to

inform Class Members of the terms of the proposed Settlement and about all of their options,
before the Court decides whether to approve the Settlement at the upcoming hearing to consider
the fairness, reasonableness, and adequacy of the Settlement, the proposed Plan of Allocation, and
Lead Counsel’s Fee and Expense Application (the “Settlement Hearing”).
11.

The Court in charge of the Action is the United States District Court for the

Southern District of New York, and the case is known as In re Helios and Matheson Analytics,
Inc. Securities Litigation, Case No. 1:18-cv-06965-JGK. The Action is assigned to the Honorable
John G. Koeltl, United States District Judge.
2.

What is this case about and what has happened so far?
12.

Helios is a former data analytics company that was run by Defendant Farnsworth

as Chief Executive Officer, and by Defendant Benson as Chief Financial Officer. Helios
announced that it was acquiring a majority position in MoviePass Inc. (“MoviePass”), a
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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subscription-based movie ticket service, on August 15, 2017, which provided a new primary line
of business for Helios. At all relevant times, Defendant Lowe served as Chief Executive Officer
of MoviePass.
13.

Lead Plaintiff alleges that the merger between Helios and MoviePass provided a

whirlwind of investor excitement and media coverage for Helios, whose other lines of business
had deteriorated over the preceding several years and resulted in mounting losses. Although
MoviePass itself had sustained material losses before the merger when charging as high as $75
per month, the Individual Defendants introduced a new monthly price of just $9.95 in connection
with merger while touting the combined Company’s prospects and purported revenue possibilities.
Plaintiffs allege that the Individual Defendants violated the federal securities laws throughout the
Class Period by misrepresenting MoviePass’s prospects for Helios, and concealing the likelihood
of disastrous losses incurred by MoviePass operations and the Company’s $9.95 per month
business model.
14.

Plaintiffs allege that the market learned of Defendants’ alleged misrepresentations

and omissions over a series of eight (8) statistically significant corrective disclosures that caused
the Company’s stock price to plummet from a historic high of $32.90 in October 2017, to less than
a penny by the end of the Class Period, when accounting for a 250-for-1 reverse split. These
statistically significant corrective disclosures occurred on: (i) October 11, 2017, when Helios
announced risk factors related to its merger with MoviePass; (ii) December 12, 2017, when Helios
announced a public offering of newly issued common stock and warrants; (iii) February 12, 2018
when Helios announced a public offering of newly issued common stock and warrants; (iv) after
market close on April 18, 2018 when Helios announced an at-the-market public offering of newly
issued common stock, and before market open on April 19, 2018 when Helios announced a public
offering of newly issued common stock and warrants; (v) before market open on May 8, 2018,
when Helios filed a Form 8-K with the United States Securities and Exchange Commission
(“SEC”) announcing lower than expected cash on hand; (vi) June 19, 2018, when Helios filed a
Schedule 14A Proxy Statement with the SEC to seek approval of shareholders to authorize the
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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Company to increase the number of its common stock from 500 million to 2 billion, and to approve
a 250-for-1 reverse stock split; (vii) July 24, 2018, when Helios announced it had effectuated the
250-for-1 reverse stock split; and (viii) July 26, 2018, when Helios announced it had issued a
demand note in the principle amount of $6.2 million because it was not able to make required
payments to merchants and fulfillment processors.
15.

On August 2, 2018, a purported securities class action was filed in the United States

District Court for the Southern District of New York captioned Chang v. Helios and Matheson
Analytics, Inc., et al., No. 18-6965 (S.D.N.Y) (the “Chang Action”) on behalf of all investors who
purchased or otherwise acquired Helios common stock between August 15, 2017 and July 26,
2018. On August 10, 2018, 2018, a similar action captioned Braxton v. Benson, et al., No. 187242 (S.D.N.Y.) (the “Braxton Action”) was also filed in this Court seeking the same relief on
behalf of the same defined class.
16.

On November 16, 2018, the Court issued an Order: (i) consolidating the Chang and

Braxton Actions; (ii) appointing the Helios and Matheson Investor Group as Lead Plaintiff; (iii)
appointing Levi & Korsinsky, LLP as Lead Counsel; and (iv) directing Lead Plaintiff to submit a
consolidated amended complaint by January 4, 2019.
17.

In an order dated November 27, 2018, and entered on November 28, 2018, the

Court, among other actions, amended the case caption of the consolidated Chang and Braxton
Actions and ordered that every subsequently-filed pleading bear the case name: In re Helios and
Matheson Analytics, Inc. Securities Litigation.
18.

On January 4, 2019, Lead Plaintiff filed the Amended Class Action Complaint. On

January 8, 2019, Lead Plaintiff filed a corrected Amended Class Action Complaint alleging
violations of Sections 10(b) and 20(a) of the Securities Exchange Act of 1934 (“Exchange Act”),
and SEC Rule 10b-5 promulgated thereunder, against Defendants, on behalf of itself and all other
persons or entities who purchased or otherwise acquired publicly traded common stock of Helios
between August 15, 2017 and July 26, 2018 (the “Class Period”), inclusive, and were damaged
thereby (the “Class”).
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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19.

Defendants filed a motion to dismiss the Amended Class Action Complaint on

February 25, 2019.
20.

On April 3, 2019, Lead Plaintiff filed the Second Amended Class Action Complaint.

Defendants filed a motion to dismiss the Second Amended Class Action Complaint on May 24,
2019. On July 15, 2019, Lead Plaintiff opposed Defendants’ motion to dismiss and, concurrently,
moved the Court for leave to supplement the Second Amended Class Action Complaint.
21.

On August 6, 2019, the Court denied, without prejudice, both Defendants’ motion

to dismiss, as well as Lead Plaintiff’s motion for leave to supplement the Second Amended Class
Action Complaint. The Court also ordered Lead Plaintiff to submit an amended complaint by
August 16, 2019.
22.

On August 16, 2019, Lead Plaintiff filed the operative Third Amended Class

Action Complaint (the “Complaint”).
23.

On September 11, 2019, Defendants filed a motion to dismiss the Complaint which

Lead Plaintiff opposed on September 27, 2019. On October 11, 2019, Defendants filed a reply in
further support of their motion to dismiss.
24.

On January 28, 2020, the Company filed a voluntary Chapter 7 Petition in the United

States Bankruptcy Court for the Southern District of New York, of which the Company advised the
Court on January 30, 2020. On January 30, 2020, the Court ordered that this Action be stayed as to
the Company only, but allowed the case to proceed against the Individual Defendants.
25.

On June 2, 2020, Lead Plaintiff moved the Court for limited relief from the Private

Securities Litigation Reform Act of 1995 (“PSLRA”) automatic discovery stay, which the
Individual Defendants opposed on June 16, 2020. Lead Plaintiff filed a reply in further support of
their motion on June 23, 2020. On July 16, 2020, the Individual Defendants filed their sur-reply
in further opposition to Lead Plaintiff’s motion for limited relief from the PSLRA.
26.

On July 30, 2020, Lead Plaintiff gave a presentation to the Individual Defendants’

insurance carriers regarding Lead Plaintiff’s settlement position. On September 16, 2020, Lead
Counsel and counsel for the Individual Defendants engaged in a full-day mediation session before
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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David Murphy, Esq., of Phillips ADR, a well-respected and highly experienced mediator. Counsel
for the Bankruptcy Trustee and various insurance carriers also attended the mediation. In advance
of the mediation session, Lead Plaintiff, the Individual Defendants, and the insurance carriers
exchanged detailed mediation statements along with supporting exhibits. Lead Plaintiff and the
Individual Defendants ended the September 16, 2020 mediation without reaching a resolution of
the Action. In the weeks following the mediation, Lead Plaintiff and the Individual Defendants
continued to negotiate a possible settlement. On October 5, 2020, the Parties agreed to Mr.
Murphy’s personal mediator’s double-blind proposal to resolve the claims in the Action.
27.

On October 6, 2020, Lead Plaintiff and the Individual Defendants notified the

Court that Lead Plaintiff and the Individual Defendants had agreed in principle to resolve all issues
and claims involved in this Action.
28.

On October 13, 2020, the Court held a teleconference regarding outstanding

motions and ordered that Lead Plaintiff’s pending motion for limited relief from the PSLRA stay
and the Individual Defendants’ pending motion to dismiss be withdrawn without prejudice to
renewal, pending approval of a forthcoming proposed settlement.
3.

Why is this a class action?
29.

In a class action, one or more persons or entities (in this case, Lead Plaintiff), sue

on behalf of people and entities who or which have similar claims. Together, these people and
entities are a “class,” and each is a “class member.” Bringing a case, such as this one, as a class
action allows the adjudication of many similar claims of persons and entities who or which might
be too small to bring economically as separate actions. One court resolves the issues for all class
members at the same time, except for those who exclude themselves, or “opt-out,” from the class.
4.

What are the reasons for the Settlement?
30.

The Court did not finally decide in favor of Lead Plaintiff or the Individual

Defendants. Instead, both sides agreed to a settlement that will end the Action. Lead Plaintiff and
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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Lead Counsel believe that the claims asserted in the Action have merit, however, Lead Plaintiff
and Lead Counsel recognize the expense and length of continued proceedings necessary to pursue
the claims through trial and appeals, as well as the difficulties in establishing liability and damages.
In light of the Settlement and the guaranteed cash recovery to the Class, Lead Plaintiff and Lead
Counsel believe that the proposed Settlement is fair, reasonable, and adequate, and in the best
interests of the Class.
31.

The Individual Defendants have denied and continue to deny any allegations of

wrongdoing contained in the Complaint and further deny that they did anything wrong, that Lead
Plaintiff or the Class suffered damages or that the price of Helios common stock was artificially
inflated by reasons of alleged misrepresentations, nondisclosures, or otherwise. The Settlement
should not be seen as an admission or concession on the part of the Individual Defendants. The
Individual Defendants have taken into account the burden, expense, uncertainty, distraction, and
risks inherent in any litigation and have concluded that it is desirable to settle upon the terms and
conditions set forth in the Stipulation.
5.

How do I know if I am part of the Class?
32.

Everyone who fits the following description is a Class Member and subject to the

Settlement unless they are an excluded person (see Question 6 below) or take steps to exclude
themselves from the Class (see Question 11 below): all investors who purchased or otherwise
acquired publicly traded common stock of Helios, during the period from August 15, 2017
and July 26, 2018, inclusive, and were injured thereby.
33.

Receipt of a Postcard Notice does not mean that you are a Class Member. The

Parties do not have access to your transactions in Helios common stock. Please check your records
or contact your broker to see if you are a member of the Class. If one of your mutual funds

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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purchased Helios common stock during the Class Period, that alone does not make you a Class
Member. You are a Class Member only if you individually purchased or otherwise acquired
publicly traded common stock of Helios during the Class Period.
6.

Are there exceptions to the definition of the Class and to being included?
34.

Yes. There are some individuals and entities who or which are excluded from the

Class by definition. Excluded from the Class are: (i) Defendants; (ii) their immediate family
members; (iii) any person who was an officer or director of Helios and/or MoviePass during the
Class Period; (iii) any firm, trust, corporation, or other entity in which a Defendant has or had a
controlling interest; (iv) the legal representatives, affiliates, heirs, successors in-interest, or assigns
of any such excluded person or entity; and (v) anyone who was not damaged.
35.

If you sold, or otherwise disposed of all, of your Helios common stock prior to the

first alleged corrective disclosure, which occurred after the market closed on October 11, 2017,
and made no subsequent purchases from October 12, 2017, through July 26, 2018, you are not a
member of the Class because you were not damaged.
36.

Also excluded from the Class will be any Person who or which timely and validly

seeks exclusion from the Class in accordance with the procedures described in Question 11 below
or whose request is otherwise allowed by the Court.
THE SETTLEMENT BENEFITS
7. What does the Settlement provide?
37.

In exchange for the Settlement and the release of the Released Claims against the

Released Defendant Parties, the Individual Defendants have agreed to create a $8,250,000 cash
fund, which may accrue interest, to be distributed, after deduction of Court-awarded attorneys’
fees and litigation expenses, Notice and Administration Expenses, Taxes, and any other fees or

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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expenses approved by the Court (the “Net Settlement Fund”), among all Class Members who
submit valid Claim Forms and are found to be eligible to receive a distribution from the Net
Settlement Fund (“Authorized Claimants”).
8.

How can I receive a payment?
38.

Form

is

To qualify for a payment, you must submit a timely and valid Claim Form. A Claim
available

from

the

website

dedicated

to

the

Settlement:

www.heliosandmathesonsecuritieslitigation.com, or upon request by calling the Claims
Administrator toll-free at 833-707-1451 or writing the Claims Administrator at Helios and
Matheson Analytics Securities Litigation, c/o JND Legal Administration, P.O. Box 91384, Seattle,
WA 98111. Please read the instructions contained in the Claim Form carefully, fill out the Claim
Form, include all the documents the form requests, sign it, and mail or submit it electronically
through www.heliosandmathesonsecuritieslitigation.com to the Claims Administrator so that it is
postmarked or received no later than June 7, 2021.
9.

When will I receive my payment?
39.

The Court will hold a Settlement Hearing on May 6, 2021 to decide, among other

things, whether to finally approve the Settlement. Even if the Court approves the Settlement, there
may be appeals which can take time to resolve, perhaps more than a year. It also takes a long time
for all of the Claim Forms to be accurately reviewed and processed. Please be patient.
10.

What am I giving up to receive a payment or stay in the Class?
40.

If you are a member of the Class, unless you exclude yourself, you will remain in

the Class, and that means that, upon the “Effective Date” of the Settlement, you will release all
“Released Claims” against the “Released Defendant Parties.” Unless you exclude yourself, you
are staying in the Class, and that means that you cannot sue, continue to sue, or be part of any other
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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lawsuit against the Individual Defendants about the Released Claims. It also means that all of the
Court’s Orders will apply to you and legally bind you and you will release your claims against the
Individual Defendants. “Released Claims” means any and all claims and causes of action of every
nature and description, including both known claims and Unknown Claims (defined below),
contingent or absolute, mature or not mature, discoverable or undiscoverable, liquidated or not
liquidated, accrued or not accrued, concealed or hidden, regardless of legal or equitable theory and
whether arising under federal, state, common or foreign law, or any other law, rule, or regulation,
that Lead Plaintiff or any other Class Member: (i) asserted in the Action against any of the
Released Defendant Parties; or (ii) could have asserted in the Action or any forum, domestic or
foreign, against any of the Released Defendant Parties that arise out of, are based upon, or relate
to, directly or indirectly, in whole or in part, (1) the allegations, transactions, facts, statements,
disclosures, matters or occurrences, representations or omissions involved, set forth, or referred to
in the Action and the purchase or acquisition of Helios common stock during the Class Period; or
(2) the Individual Defendants’ and/or their attorneys’ defense or settlement of the Action and/or
claims alleged therein; or both. Released Claims do not include: (i) claims relating to the
enforcement of the Settlement; (ii) any claims asserted in the Bankruptcy, In re Helios and
Matheson Analytics, Inc., a/k/a MovieFone, et al., Case No. 20-10242-SMB, including, but not
limited to claims brought by Lead Plaintiff and/or Class Members; and (iii) any claims of Persons
who submit a request for exclusion that is accepted by the Court.
(a)

“Released Defendant Parties” means the Individual Defendants, the

Individual Defendants’ Counsel, and each of their respective past, present, or future spouses,
members of the families, representatives, and heirs of the Individual Defendants, as well as any
trust of which any Individual Defendant is the settlor or which is for the benefit of any of their

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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immediate family members; any firm, trust, corporation, or entity in which any Individual
Defendant has a controlling interest, as well as any director or officer of such firm, trust,
corporation or entity, and any of the legal representatives, heirs, successors in interest or assigns
of the Individual Defendants. Released Defendant Parties also include any other directors,
officers, employees, or agents of the Company or any of its subsidiaries during the Class Period,
including but not limited to MoviePass, and regardless of whether the individuals were named as
Defendants in the Action. Released Defendant Parties also include any insurer who provided or
could provide defense, indemnity, and/or other coverage in the Action, including but not limited
to Argonaut Insurance Company, StarStone Specialty Insurance Company, Westchester/Chubb,
Endurance Specialty Insurance Company, Freedom Specialty Insurance Company, AXIS
Insurance Company, QBE Insurance Company, and ANV.
(b)

“Unknown Claims” means any and all Released Claims that Lead Plaintiff

or any other Class Member do not know or suspect to exist in his, her, or its favor at the time of
the release of the Released Defendant Parties, and any and all Released Defendants’ Claims that
any Individual Defendant does not know or suspect to exist in his or its favor at the time of the
release of the Released Plaintiff Parties, which if known by him, her, or it might have affected his,
her, or its decision(s) with respect to the Settlement, including the decision to object to the terms
of the Settlement or to exclude himself, herself, or itself from the Class. With respect to any and
all Released Claims and Released Defendants’ Claims, the Parties stipulate and agree that, upon
the Effective Date, Lead Plaintiff and the Individual Defendants shall expressly, and each other
Class Member shall be deemed to have, and by operation of the Judgment shall be deemed to have,
to the fullest extent permitted by law, expressly waived and relinquished any and all provisions,
rights and benefits conferred by any law of any state or territory of the United States or foreign

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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law, or principle of common law, which is similar, comparable, or equivalent to Cal. Civ. Code
§ 1542, which provides:
A general release does not extend to claims that the creditor or releasing party
does not know or suspect to exist in his or her favor at the time of executing
the release and that, if known by him or her, would have materially affected
his or her settlement with the debtor or released party.
Lead Plaintiff, other Class Members, or the Individual Defendants may hereafter discover facts, legal
theories, or authorities in addition to or different from those which any of them now knows or
believes to be true with respect to the subject matter of the Released Claims and the Released
Defendants’ Claims, but Lead Plaintiff and the Individual Defendants shall expressly, fully, finally,
and forever settle and release, and each Class Member shall be deemed to have settled and released,
and upon the Effective Date and by operation of the Judgment shall have settled and released, fully,
finally, and forever, any and all Released Claims and Released Defendants’ Claims as applicable,
without regard to the subsequent discovery or existence of such different or additional facts, legal
theories, or authorities. Plaintiffs and the Individual Defendants acknowledge, and other Class
Members by operation of law shall be deemed to have acknowledged, that the inclusion of
“Unknown Claims” in the definition of Released Claims and Released Defendants’ Claims was
separately bargained for and was a material element of the Settlement.
41.

The “Effective Date” will occur when an Order entered by the Court approving the

Settlement becomes Final and is not subject to appeal. If you remain a member of the Class, all of
the Court’s orders, whether favorable or unfavorable, will apply to you and legally bind you. Upon
the Effective Date, the Individual Defendants will also provide a release of any claims against
Lead Plaintiff and the Class arising out of or related to the institution, prosecution, or settlement
of the claims in the Action.

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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EXCLUDING YOURSELF FROM THE CLASS
42.

If you do not want to be eligible to receive a payment from the Settlement but you

want to keep any right you may have to sue or continue to sue the Released Defendant Parties on
your own about the Released Claims, then you must take steps to remove yourself from the Class.
This is called excluding yourself or “opting out.” Please note: if you bring your own claims,
Defendants will have the right to seek their dismissal, including because the suit is not filed
within the applicable time periods required for filing suit. Also, the Individual Defendants
may terminate the Settlement if Class Members who purchased in excess of a certain amount
of shares of Helios common stock seek exclusion from the Class.
11.

How do I exclude myself from the Class?
43.

To exclude yourself from the Class, you must mail a signed letter stating that you

“request to be excluded from the Class in In re Helios and Matheson Analytics, Inc. Securities
Litigation. Case No. 1:18-cv-06965-JGK (S.D.N.Y).” You cannot exclude yourself by telephone
or e-mail. Each request for exclusion must also: (i) state the name, address, and telephone number
of the person or entity requesting exclusion; (ii) state the number of shares of Helios common
stock purchased, acquired, and/or sold during the Class Period, as well as the dates and prices of
each such purchase, acquisition, and sale; and (iii) be signed by the person or entity requesting
exclusion or an authorized representative. A request for exclusion must be mailed, so that it is
received no later than April 15, 2021, to:
Helios and Matheson Analytics Securities Litigation
c/o JND Legal Administration
P.O. Box 91384
Seattle, WA 98111
info@heliosandmathesonsecuritieslitigation.com
833-707-1451

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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Your exclusion request must comply with these requirements in order to be valid, unless it
is otherwise accepted by the Court.
44.

If you ask to be excluded, do not submit a Claim Form because you cannot receive

any payment from the Net Settlement Fund. Also, you cannot object to the Settlement because you
will not be a Class Member. However, if you submit a valid exclusion request, you will not be
legally bound by anything that happens in the Action, and you may be able to sue (or continue to
sue) the Individual Defendants and the other Released Defendant Parties in the future, assuming
your claims are timely. If you have a pending lawsuit against any of the Released Defendant
Parties, please speak to your lawyer in the case immediately.
12.

If I do not exclude myself, can I sue the Individual Defendants and the other
Released Defendant Parties for the same thing later?
45.

No. Unless you properly exclude yourself, you will give up any rights to sue the

Individual Defendants and the other Released Defendant Parties for any and all Released Claims.
THE LAWYERS REPRESENTING YOU
13.

Do I have a lawyer in this case?
46.

The Court appointed the law firm of Levi & Korsinsky, LLP to represent all Class

Members. These lawyers are called “Lead Counsel.” You will not be separately charged for these
lawyers. The Court will determine the amount of Plaintiffs’ Counsel’s fees and expenses, which
will be paid from the Settlement Fund. If you want to be represented by your own lawyer, you may
hire one at your own expense.
14.

How will the lawyers be paid?
47.

Plaintiffs’ Counsel have not received any payment for their services in pursuing the

claims against Defendants on behalf of the Class, nor have they been paid for their litigation
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expenses. Lead Counsel will ask the Court to award Plaintiffs’ Counsel attorneys’ fees of no more
than one-quarter (25%) of the Settlement Fund, which will include any accrued interest. Plaintiffs’
Counsel are Levi & Korsinsky, LLP and Bragar Eagel & Squire, P.C. No other attorneys will share
in the fee awarded by the Court. Lead Counsel will also seek payment of litigation expenses
incurred by Plaintiffs’ Counsel in the prosecution of the Action of no more than $166,500, plus
accrued interest, which may include an application for an incentive payment to Lead Plaintiff,
which payment includes but is not limited to reimbursement of Lead Plaintiff’s reasonable costs
and expenses directly related to their representation of the Class, pursuant to the Private Securities
Litigation Reform Act of 1995 (“PSLRA”).
OBJECTING TO THE SETTLEMENT, THE PLAN OF ALLOCATION, OR THE FEE
AND EXPENSE APPLICATION
15.

How do I tell the Court that I do not like something about the proposed Settlement?
48.

If you are a Class Member, you can object to the Settlement or any of its terms, the

proposed Plan of Allocation, or the Fee and Expense Application. You can ask the Court not to
approve the Settlement, however you cannot ask the Court to order a different settlement; the Court
can only approve or deny this Settlement. If the Court denies approval of the Settlement, no
payments will be made to Class Members, the Parties will return to the position they were in before
the Settlement was agreed to, and the Action will continue.
49.

To object, you must send a signed letter stating that you object to the proposed

Settlement, the proposed Plan of Allocation, or the Fee and Expense Application in “In re Helios
and Matheson Analytics, Inc. Securities Litigation. Case No. 1:18-cv-06965-JGK (S.D.N.Y).”
Your objection must state why you are objecting and whether your objection applies only to you,
a subset of the Class, or the entire Class. The objection must also: (i) include the name, address,
and telephone number of the person or entity objecting; (ii) contain a statement of the objection
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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and the specific reasons for it, including any legal and evidentiary support (including witnesses)
the Class Member wishes to bring to the Court’s attention; and (iii) documentation identifying the
number of shares of Helios common stock the person or entity purchased, acquired, and/or sold
during the Class Period, as well as the dates and prices of each such purchase, acquisition, and
sale. Unless otherwise ordered by the Court, any Class Member who does not object in the manner
described in this Notice will be deemed to have waived any objection and will be forever
foreclosed from making any objection to the proposed Settlement, the Plan of Allocation, or Lead
Counsel’s Fee and Expense Application. Your objection must be filed with the Court at the address
below, either by mail or in person, no later than April 15, 2021 and be mailed or delivered to
each of the following counsel so that it is received no later than April 15, 2021:
Court

Lead Counsel

Ruby J. Krajick
Clerk of the Court
United States District Court
Daniel Patrick Moynihan
United States Courthouse
500 Pearl St.
New York, NY 10007

Levi & Korsinsky LLP
Shannon L. Hopkins
1111 Summer St.,
Suite. 403
Stamford, CT 06905

16.

Individual Defendants’
Counsel Representatives
Greenberg Traurig, LLP
Robert A. Horowitz
200 Park Avenue
New York, NY 10166

What is the difference between objecting and seeking exclusion?
50.

Objecting is telling the Court that you do not like something about the proposed

Settlement, Plan of Allocation, or Lead Counsel’s Fee and Expense Application. You can still
recover money from the Settlement. You can object only if you stay in the Class. Excluding yourself
is telling the Court that you do not want to be part of the Class. If you exclude yourself from the
Class, you have no basis to object because the Settlement and the Action no longer affect you.
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THE SETTLEMENT HEARING
17.

When and where will the Court decide whether to approve the proposed Settlement?
51.

The Court will hold the Settlement Hearing on May 6, 2021 at 10:00 a.m., either

telephonically and/or in Courtroom 14A of the United States District Court for the Southern
District of New York, Daniel Patrick Moynihan United States Courthouse, 500 Pearl St., New
York, NY 10007. At this hearing, the Court will consider, whether: (i) the Settlement is fair,
reasonable and adequate, and should be finally approved; (ii) the Plan of Allocation is fair and
reasonable, and should be approved; (iii) service awards to the Lead Plaintiff are reasonable and
should be approved; and (iv) Lead Counsel’s Fee and Expense Application is reasonable and
should be approved. The Court will take into consideration any written objections filed in
accordance with the instructions in Question 15 above. We do not know how long it will take the
Court to make these decisions.
52.

You should be aware that the Court may change the date and time of the Settlement

Hearing, or hold the hearing telephonically, without another notice being sent to Class Members.
If you want to attend the hearing, you should check with Lead Counsel beforehand to be sure that
the date or time has not changed, periodically check the settlement website at
www.heliosandmathesonsecuritieslitigation.com, or periodically check the Court’s website at
https://www.nysd.uscourts.gov/ to see if the Settlement Hearing stays as calendared or is changed.
Subscribers to PACER, a fee-based service, can also view the Court’s docket for the Action for
updates about the Settlement Hearing through the Court’s on-line Case Management/Electronic
Case Files System at https://www.pacer.gov.
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18.

Do I have to come to the Settlement Hearing?
53.

No. Lead Counsel will answer any questions the Court may have. But, you are

welcome to attend at your own expense. If you submit a valid and timely objection, the Court will
consider it and you do not have to come to Court to discuss it. You may have your own lawyer
attend (at your own expense), but it is not required. If you do hire your own lawyer, he or she must
file and serve a Notice of Appearance in the manner described in the answer to Question 19 below
no later than April 15, 2021.
19.

May I speak at the Settlement Hearing
54.

You may ask the Court for permission to speak at the Settlement Hearing. To do

so, you must include with your objection (see Question 15), no later than April 15, 2021 a
statement that you, or your attorney, intend to appear in “In re Helios and Matheson Analytics,
Inc. Securities Litigation. Case No. 1:18-cv-06965-JGK (S.D.N.Y).” Persons who intend to
present evidence at the Settlement Hearing must also include in their objections the identities of
any witnesses they may wish to call to testify and any exhibits they intend to introduce into
evidence at the hearing. You may not speak at the Settlement Hearing if you exclude yourself or
if you have not provided written notice in accordance with the procedures described in this
Question 19 and Question 15 above.
IF YOU DO NOTHING
20.

What happens if I do nothing at all?
55.

If you do nothing and you are a member of the Class, you will receive no money

from this Settlement and you will be precluded from starting a lawsuit, continuing with a lawsuit,
or being part of any other lawsuit against the Individual Defendants and the other Released
Defendant Parties concerning the Released Claims. To share in the Net Settlement Fund, you must
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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submit a Claim Form (see Question 8 above). To start, continue or be part of any other lawsuit
against the Individual Defendants and the other Released Defendants’ Parties concerning the
Released Claims in this case, to the extent it is otherwise permissible to do so, you must exclude
yourself from the Class (see Question 11 above).
GETTING MORE INFORMATION
21.

Are there more details about the Settlement?
56.

This Notice summarizes the proposed Settlement. More details are in the

Stipulation. Lead Counsel’s motions in support of final approval of the Settlement, the request for
attorneys’ fees and litigation expenses, and approval of the proposed Plan of Allocation will be
filed with the Court no later than April 1, 2021 and be available from Lead Counsel, the Claims
Administrator, or the Court, pursuant to the instructions below.
57.

Subscribers to PACER can view the papers filed publicly in the Action through the

Court’s on-line Case Management/Electronic Case Files System at https://www.pacer.gov.
58.

You can also get a copy of the Stipulation and other case documents by calling the

Claims Administrator toll free at 833-707-1451 writing to the Claims Administrator at Helios and
Matheson Analytics Securities Litigation, c/o JND Legal Administration, P.O. Box 91384, Seattle,
WA

98111,

or

visiting

the

website

dedicated

to

the

Settlement,

www.heliosandmathesonsecuritieslitigation.com.
Please do not call the Court with questions about the Settlement.
PLAN OF ALLOCATION OF NET SETTLEMENT FUND
22.

How will my claim be calculated?
59.

As discussed above, the Settlement provides $8.25 million ($8,250,000) in cash for

the benefit of the Class. The Settlement Amount and any interest it earns constitute the “Settlement
Fund.” The Settlement Fund, after deduction of Court-approved attorneys’ fees and expenses,
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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Notice and Administration Expenses, Taxes, and any other fees or expenses approved by the Court,
is the “Net Settlement Fund.” If the Settlement is approved by the Court, the Net Settlement Fund
will be distributed to eligible Authorized Claimants – i.e., members of the Class who timely submit
valid Claim Forms that are accepted for payment by the Court – in accordance with this proposed
Plan of Allocation (“Plan of Allocation” or “Plan”) or such other plan of allocation as the Court
may approve. Class Members who do not timely submit valid Claim Forms will not share in the
Net Settlement Fund, but will otherwise be bound by the Settlement. The Court may approve this
proposed Plan of Allocation, or modify it, without additional notice to the Class. Any order
modifying

the

Plan

of

Allocation

will

be

posted

on

the

settlement

website,

www.heliosandmathesonsecuritieslitigation.com.
60.

The objective of the Plan of Allocation is to distribute the Settlement proceeds

equitably among those Class Members who suffered economic losses as a proximate result of the
alleged wrongdoing. The Plan of Allocation is not a formal damage analysis, and the calculations
made in accordance with the Plan of Allocation are not intended to be estimates of, or indicative of,
the amounts that Class Members might have been able to recover after a trial. Nor are the calculations
in accordance with the Plan of Allocation intended to be estimates of the amounts that will be paid
to Authorized Claimants under the Settlement. The computations under the Plan of Allocation are
only a method to weigh, in a fair and equitable manner, the claims of Authorized Claimants against
one another for the purpose of making pro rata allocations of the Net Settlement Fund.
61.

The Plan of Allocation was developed in consultation with Class Representatives’

damages expert. In developing the Plan of Allocation, Class Representatives’ damages expert
calculated the estimated amount of alleged artificial inflation in the per share prices of Helios’s
common stock that was allegedly proximately caused by Defendants’ alleged materially false and

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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misleading statements and omissions. In calculating the estimated artificial inflation allegedly caused
by those misrepresentations and omissions, Lead Plaintiff’s damages expert considered price
changes in Helios’s common stock in reaction to public disclosures that allegedly corrected the
respective alleged misrepresentations and omissions, adjusting the price change for factors that were
attributable to market or industry forces, and for non-fraud related Company-specific information.
62.

In order to have recoverable damages under the federal securities laws, disclosure

of the alleged misrepresentation and/or omission must be the cause of the decline in the price of
the security. In this Action, Lead Plaintiff alleges that corrective information (referred to as a
“corrective disclosure”) was released to the market on October 11, 2017; December 12, 2017;
February 12, 2018; April 18-19, 2018; May 8, 2018; June, 19 2018; July 24, 2018; and July 26,
2018. Lead Plaintiff alleges that, respectively, these corrective disclosures impacted the price of
Helios And Matheson Analytics, Inc. common stock on: October 12, 2017; December 13, 2017;
February 13, 2018; April 19, 2018; May 8, 2018; June 20, 2018; July 25, 2018; and July 27, 2018.
63.

In order to have a “Recognized Loss Amount” under the Plan of Allocation, shares

of Helios And Matheson Analytics, Inc. publicly traded common stock must have been purchased
or otherwise acquired during the Class Period and held through the issuance of at least one
corrective disclosure.
CALCULATION OF RECOGNIZED LOSS AMOUNTS
64.

Based on the formulas stated below, a “Recognized Loss Amount” will be

calculated for each purchase or acquisition of Helios’s publicly traded common stock during the
Class Period that is listed on the Claim Form and for which adequate documentation is provided.
If a Recognized Loss Amount calculates to a negative number or zero under the formula below,
that Recognized Loss Amount will be zero. A claimant’s “Recognized Claim” under the Plan of
Allocation will be the sum of his, her, or its Recognized Loss Amounts.
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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65.

For each share of split adjusted2 share of Helios publicly traded common stock

purchased or otherwise acquired from August 15, 2017 through July 26, 2018, and:
(a) Sold with the same, or greater, level of percent inflation (see Table 1 below), the
Recognized Loss Amount is zero ($0.00).
(b) Sold prior to the close of trading on October 11, 2017, the Recognized Loss Amount
will be zero ($0.00);
(c) Sold from October 12, 2017 through July 27, 2018, the Recognized Loss Amount per
share is equal to the lesser of:
(i)

the purchase price times the percent inflation at the time of purchase
(see Table 1 below) less the sales price times the percent inflation at the
time of sale (see Table 1 below); and

(ii)

the difference between the purchase price and the sales price.

(d) Retained at the end of July 27, 2018, and sold before the close of trading on October
24, 2018, the Recognized Loss Amount per share is equal to the least of:
(i)

the purchase price times the percent inflation at the time of purchase
(see Table 1 below);

(ii)

the purchase price per share less the sales price per share; and

(iii)

the difference between the purchase price and the average closing price
up to the date of sale as set forth in Table 2 below.

(e) Held as of the close of trading on October 24, 2018, or sold thereafter, the Recognized
Loss Amount per share is equal to the least of:
(i)

the purchase price times the percent inflation at the time of purchase
(see Table 1 below); and

(ii)

the difference between the purchase price and $0.08.3

2

On July 24, 2018 at 4:01 p.m. Eastern Time, a 1 share for 250 share reverse stock split went into effect for Helios
common stock. The reverse stock split consolidated Helios’s outstanding shares on a 250-to-1 basis, effectively
reducing the shares outstanding from 421.25 million to 1.685 million shares. All calculations described herein take
this reverse stock split into account and contemplate post-reverse split share prices. In the Claim Form, Class Members
should report purchase and sale prices and numbers of shares purchased, sold, or held based on the share prices and
share amounts that account for the 1 share for 250 share reverse stock split (i.e., all share prices for purchases or sales
occurring before the reverse stock split went into effect should be multiplied by 250, and all numbers of shares
purchased, sold, or held prior to the time that the reverse stock split went into effect should be divided by 250).
3
Under Section 21(D)(e)(1) of the Exchange Act, “in any private action arising under this Act in which the plaintiff
seeks to establish damages by reference to the market price of a security, the award of damages to the plaintiff shall
not exceed the difference between the purchase or sale price paid or received, as appropriate, by the plaintiff for the
subject security and the mean trading price of that security during the 90-day period beginning on the date on which
the information correcting the misstatement or omission that is the basis for the action is disseminated to the market.”
Consistent with the requirements of the statute, Recognized Loss Amounts are reduced to an appropriate extent by
taking into account the closing prices of Helios common stock during the 90-day look-back period. The mean
(average) closing price for Helios common stock during this 90-day look-back period was $0.08.

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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ADDITIONAL PROVISIONS
66.

Given the costs of distribution, the Net Settlement Fund will be allocated among

all Authorized Claimants whose Distribution Amount (defined in ¶67 below) is ten dollars ($10)
or greater.
67.

If a claimant has more than one purchase or sale of Helios publicly traded common

stock, purchases and sales will be matched on a First In, First Out (“FIFO”) basis. Class Period
sales will be matched first against any holdings at the beginning of the Class Period, and then
against

purchases/acquisitions

in

chronological

order,

beginning

with

the

earliest

purchase/acquisition made during the Class Period.
68.

The Net Settlement Fund will be distributed to Authorized Claimants on a pro rata

basis based on the relative size of their Recognized Claims. Specifically, a “Distribution Amount”
will be calculated for each Authorized Claimant, which will be the Authorized Claimant’s
Recognized Claim divided by the total Recognized Claims of all Authorized Claimants, multiplied
by the total amount in the Net Settlement Fund. If any Authorized Claimant’s Distribution Amount
calculates to less than ten dollars ($10), it will not be included in the calculation and no distribution
will be made to that Authorized Claimant.
69.

Purchases, acquisitions, and sales of Helios publicly traded common stock will be

deemed to have occurred on the “contract” or “trade” date as opposed to the “settlement” or
“payment” date. The receipt or grant by gift, inheritance, or operation of law of Helios common
stock during the Class Period will not be deemed a purchase, acquisition, or sale of Helios common
stock for the calculation of an Authorized Claimant’s Recognized Loss Amount, nor will the
receipt or grant be deemed an assignment of any claim relating to the purchase/acquisition of
Helios common stock unless: (i) the donor or decedent purchased or otherwise acquired the shares
during the Class Period; (ii) no Claim Form was submitted by or on behalf of the donor, on behalf
Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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of the decedent, or by anyone else with respect to those shares; and (iii) it is specifically so
provided in the instrument of gift or assignment.
70.

The date of covering a “short sale” is deemed to be the date of purchase or

acquisition of the Helios common stock. The date of a “short sale” is deemed to be the date of sale
of Helios common stock. Under the Plan of Allocation, however, the Recognized Loss Amount
on “short sales” is zero. In the event that a claimant has an opening short position in Helios
common stock, his, her, or its earliest Class Period purchases or acquisitions of Helios common
stock will be matched against the opening short position, and not be entitled to a recovery, until
that short position is fully covered.
71.

Option contracts are not securities eligible to participate in the Settlement. With

respect to shares of Helios common stock purchased or sold through the exercise of an option, the
purchase/sale date of the Helios common stock is the exercise date of the option and the
purchase/sale price of the Helios common stock is the exercise price of the option.
72.

If a claimant had a market gain with respect to his, her, or its overall transactions

in Helios publicly traded common stock during the Class Period, the value of the claimant’s
Recognized Claim will be zero. If a claimant suffered an overall market loss with respect to his,
her, or its overall transactions in Helios common stock during the Class Period but that market
loss was less than the claimant’s total Recognized Claim calculated above, then the claimant’s
Recognized Claim will be limited to the amount of the actual market loss. For purposes of
determining whether a claimant had a market gain with respect to his, her, or its overall
transactions in Helios common stock during the Class Period or suffered a market loss, the Claims

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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Administrator will determine the difference between (i) the Total Purchase Amount 4 and (ii) the
sum of the Total Sales Proceeds 5 and Holding Value.6 This difference will be deemed a claimant’s
market gain or loss with respect to his, her, or its overall transactions in Helios common stock
during the Class Period.
73.

After the initial distribution of the Net Settlement Fund, the Claims Administrator

will make reasonable and diligent efforts to have Authorized Claimants cash their distribution
checks. To the extent any monies remain in the fund nine (9) months after the initial distribution,
if Class Counsel, in consultation with the Claims Administrator, determine that it is cost-effective
to do so, the Claims Administrator will conduct a re-distribution of the funds remaining after
payment of any unpaid fees and expenses incurred in administering the Settlement, including for
such re-distribution, to Authorized Claimants who have cashed their initial distributions and who
would receive at least $10 from such re-distribution. Additional re-distributions to Authorized
Claimants who have cashed their prior checks may occur thereafter if Class Counsel, in
consultation with the Claims Administrator, determine that additional re-distributions, after the
deduction of any additional fees and expenses incurred in administering the Settlement, including
for such re-distributions, would be cost-effective. At such time as it is determined that the redistribution of funds remaining in the Net Settlement Fund is not cost-effective, the remaining
balance shall be contributed to Legal Aid Society, a non-sectarian, not-for-profit organization.

4

The “Total Purchase Amount” is the total amount the claimant paid (excluding commissions and other charges) for
Helios common stock purchased or acquired during the Class Period.
5
The Claims Administrator will match any sales of Helios common stock during the Class Period first against the
claimant’s opening position (the proceeds of those sales will not be considered for purposes of calculating market
gains or losses). The total amount received (excluding commissions and other charges) for the remaining sales of
Helios common stock sold during the Class Period will be the “Total Sales Proceeds”.
6
The Claims Administrator will ascribe a value of $2.00 per share for Helios common stock purchased or acquired
during the Class Period and still held as of the close of trading on July 27, 2018 (the “Holding Value”).

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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74.

Payment pursuant to the Plan of Allocation, or such other plan of allocation as may

be approved by the Court, shall be conclusive against all Authorized Claimants. No person shall
have any claim against Class Representatives, Plaintiffs’ Counsel, Class Representatives’ damages
expert, Defendants, Defendants’ Counsel, any of the other Released Plaintiff Parties or Released
Defendant Parties, or the Claims Administrator or other agent designated by Class Counsel arising
from distributions made substantially in accordance with the Stipulation, the Plan of Allocation
approved by the Court, or further orders of the Court. Class Representatives, Defendants and their
respective counsel, and all other Released Defendant Parties, shall have no responsibility or
liability whatsoever for the investment or distribution of the Settlement Fund or the Net Settlement
Fund; the Plan of Allocation; the determination, administration, calculation, or payment of any
Claim Form or nonperformance of the Claims Administrator; the payment or withholding of
Taxes; or any losses incurred in connection therewith.
75.

The Court has reserved jurisdiction to allow, disallow, or adjust on equitable

grounds the Claim of any Class Member or claimant.
76.

Each claimant shall be deemed to have submitted to the jurisdiction of the Court

with respect to his, her or its Claim Form.
TABLE 1
Decline in Inflation by Date of Purchase and Date of Sale
Inflation as Percent
of Purchase Price
Date Range
15 August 2017
11 October 2017
98.46%
12 October 2017 12 December 2017
97.57%
13 December 2017 12 February 2018
96.47%
13 February 2018
18 April 2018
94.94%
19 April 2018
7 May 2018
92.52%
8 May 2018
19 June 2018
89.35%
20 June 2018
24 July 2018
84.97%
25 July 2018
26 July 2018
70.49%
Purchased on or After 26 July 2018
0.00%

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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TABLE 2
Helios And Matheson Analytics, Inc. Closing Price and Average Closing Price

Date
7/27/2018
7/30/2018
7/31/2018
8/1/2018
8/2/2018
8/3/2018
8/6/2018
8/7/2018
8/8/2018
8/9/2018
8/10/2018
8/13/2018
8/14/2018
8/15/2018
8/16/2018
8/17/2018
8/20/2018
8/21/2018
8/22/2018
8/23/2018
8/24/2018
8/27/2018
8/28/2018
8/29/2018
8/30/2018
8/31/2018
9/4/2018
9/5/2018
9/6/2018
9/7/2018
9/10/2018
9/11/2018

Closing Price
$2.00
$0.80
$0.50
$0.23
$0.10
$0.07
$0.08
$0.07
$0.07
$0.06
$0.05
$0.05
$0.05
$0.05
$0.03
$0.03
$0.03
$0.03
$0.03
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.03
$0.02
$0.02
$0.02
$0.02

Average Closing
Price Between
27 July 2018 and
Date Shown

Date
9/12/2018
9/13/2018
9/14/2018
9/17/2018
9/18/2018
9/19/2018
9/20/2018
9/21/2018
9/24/2018
9/25/2018
9/26/2018
9/27/2018
9/28/2018
10/1/2018
10/2/2018
10/3/2018
10/4/2018
10/5/2018
10/8/2018
10/9/2018
10/10/2018
10/11/2018
10/12/2018
10/15/2018
10/16/2018
10/17/2018
10/18/2018
10/19/2018
10/22/2018
10/23/2018
10/24/2018

$2.00
$1.40
$1.10
$0.88
$0.72
$0.62
$0.54
$0.48
$0.43
$0.40
$0.37
$0.34
$0.32
$0.30
$0.28
$0.26
$0.25
$0.24
$0.23
$0.22
$0.21
$0.20
$0.19
$0.18
$0.18
$0.17
$0.17
$0.16
$0.16
$0.15
$0.15
$0.14

Closing Price
$0.02
$0.02
$0.02
$0.02
$0.01
$0.01
$0.01
$0.01
$0.02
$0.02
$0.02
$0.02
$0.02
$0.01
$0.01
$0.04
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02
$0.02

Average Closing
Price Between
27 July 2018 and
Date Shown
$0.14
$0.14
$0.13
$0.13
$0.13
$0.12
$0.12
$0.12
$0.12
$0.11
$0.11
$0.11
$0.11
$0.11
$0.10
$0.10
$0.10
$0.10
$0.10
$0.10
$0.09
$0.09
$0.09
$0.09
$0.09
$0.09
$0.09
$0.09
$0.08
$0.08
$0.08

SPECIAL NOTICE TO SECURITIES BROKERS AND NOMINEES
77.

If you purchased or otherwise acquired Helios common stock during the Class

Period for the beneficial interest of a person or entity other than yourself, the Court has directed
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that WITHIN SEVEN (7) DAYS OF YOUR RECEIPT OF THE POSTCARD NOTICE,
YOU MUST EITHER: (a) provide to the Claims Administrator the name and last known address
of each such person or entity; or (b) request additional copies of the Postcard Notice and the Claim
Form from the Claims Administrator, which will be provided to you free of charge, and WITHIN
SEVEN (7) DAYS of receipt, mail the Postcard Notice and Claim Form directly to all such
persons or entities. If they are available, you must also provide the Claims Administer with the emails of the beneficial owners. If you choose to follow procedure (b), the Court has also directed
that, upon making that mailing, YOU MUST SEND A STATEMENT to the Claims
Administrator confirming that the mailing was made as directed WITHIN SEVEN (7)
CALENDAR DAYS of receipt of the Postcard Notices from the Claims Administrator and keep
a record of the names and mailing addresses used. Upon full and timely compliance with these
directions, you may seek reimbursement from the Settlement Fund of your reasonable expenses
actually incurred in connection with the foregoing, upon request and submission of appropriate
documentation. All communications concerning the foregoing should be addressed to the Claims
Administrator: Helios and Matheson Analytics Securities Litigation, c/o JND Legal
Administration,

P.O.

Box

91384,

Seattle,

WA

98111,

www.heliosandmathesonsecuritieslitigation.com.
Dated: December 23, 2020

BY ORDER OF THE UNITED STATES
DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF NEW YORK

Questions? Visit www.HeliosAndMathesonSecuritiesLitigation.com or call toll-free at 833-707-1451
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From:
Sent:
To:
Subject:

D Wright
Monday, March 8, 2021 12:19 PM
CA - HLMSecurities; Dan Wright
Request to be excluded from class

Security Notice: This email originated outside of JND. Use caution when clicking links or
opening attachments.
Exclude me from Case No. 1:18-cv-06965-JGK. Information attached:

1
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From:
Sent:
To:
Subject:

Hello, my name is S

s
Monday, March 29, 2021 8:07 AM
CA - info@heliosandmathesonsecuritieslitigation.com
exlusion from class

Mircea and i would like to be excluded from the Class. Thank you!

1
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

Case No. 1:18-CV-06965-JGK
CLASS ACTION

DECLARATION OF DAVID MURPHY
I, David Murphy, do hereby declare pursuant to 28 U.S.C. § 1746 that:
1.

I am a retired partner of Wachtell, Lipton, Rosen & Katz. Prior to joining Wachtell,

Lipton, I served as a law clerk to Judge Ralph K. Winter, Jr. of the United States Court of
Appeals for the Second Circuit and Chief Judge Charles L. Brieant of the United States
District Court for the Southern District of New York.
2.

My practice at Wachtell, Lipton involved litigating and resolving complex

commercial disputes, including numerous claims involving the federal securities laws,
breaches of fiduciary duties, class actions, and shareholder derivative actions.
3.

In April 2017, I retired from Wachtell Lipton and joined Phillips ADR as the firm’s

first New York-based mediator and arbitrator. Phillips ADR provides mediation and
arbitration services in both national and international disputes and has an established track
record in successfully resolving securities class actions.
4.

Since becoming a full-time mediator and arbitrator, I have successfully mediated

many complex commercial cases involving Fortune 500 and other publicly-traded
companies, including securities class action cases and other types of class action litigation
in federal courts across the United States, including this Court.
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5.

I submit this Declaration in support of the Plaintiffs’ Motion for Final Approval of

Settlement being filed in the above-captioned securities class action (the “Action”) on April
1, 2021.
6.

I have personal knowledge about the statements made herein and could testify about

them if called.
7.

On or about May 16, 2020, Plaintiffs’ and Defendants’ counsel in the Action, and

counsel for the Trustee in the related bankruptcy matter In re Helios and Matheson
Analytics, Inc., Case No. 20-10242 (S.D.N.Y Bankr.), contacted me to mediate a potential
settlement of this Action brought by Lead Plaintiff, the Helios and Matheson Investor
Group, individually and on behalf of a class of similarly situated former shareholders of
Helios and Matheson Analytics, Inc. (“Helios”), against the individual Defendants
Theodore Farnsworth, Stuart Benson, and Mitch Lowe (the “Individual Defendants”),
former officers of Helios. Counsel also sought my services to mediate claims brought by
the bankruptcy Trustee against the same defendants, among others. The parties agreed to
attend up to two full-day mediations, the first occurring on September 16, 2020.
8.

Prior to the September 16, 2020 mediation, the parties each submitted a Mediation

Statement with extensive supporting exhibits, which was shared with opposing counsel.
The parties subsequently submitted Reply Mediation Statements with supporting exhibits,
which were also shared with opposing counsel. Upon information and belief, I also
understand that in advance of the September 16, 2020 mediation Plaintiffs’ counsel in the
Action gave a presentation to the Individual Defendants’ counsel, the Individual
Defendants’ insurers, and the insurers’ counsel on July 30, 2020, regarding, inter alia, the
merits of Plaintiffs’ case and damages.

2
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9.

On September 16, 2020, after carefully reviewing all the parties’ briefs and exhibits

submitted to me, I held a full-day mediation session in the Action. Present at the mediation
session were counsel for all parties, the Individual Defendants’ insurers, and the members
of the Helios and Matheson Investor Group (by phone). Also present at the mediation was
the Trustee and his counsel.
10.

The initial September 16 mediation session lasted a full day. The mediation process

in this case, like the Action itself, was hard fought on both sides. In addition to the formal
September 16 mediation session (conducted via Zoom due to the ongoing pandemic), the
mediation of this matter involved numerous teleconferences, emails, and written
submissions on both sides.

The Settlement is the product of extensive arms-length

negotiations among the parties and multiple private caucus sessions during which both
sides’ counsel acknowledged the strengths and weaknesses of their respective positions.
11.

Although the parties had made significant progress during the initial mediation

session and acted in good faith, the initial mediation session was not successful as the
Parties maintained highly divergent views on the settlement value of the litigation. I found
the discussions engaged in by the parties during the initial mediation session (and in
subsequent follow-up discussions via telephone) to be extremely valuable in helping me
— and the parties — to understand the relative merits of each party’s position and to
identify the issues that were likely to serve as the primary drivers and obstacles to achieving
a settlement. Although I am bound by confidentiality with regard to the content of the
Parties’ discussions and negotiations during the mediation, I can say that the arguments
and positions asserted by all involved were the product of detailed analysis and hard work,
that they were complex, and that, while professional, they were highly adversarial.

3
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12.

Over the course of the three weeks following the initial September 16, 2020

mediation session, I continued to discuss the parties’ respective positions and arguments in
telephonic conferences with each side’s counsel.
13.

On October 2, 2020, after careful consideration of the facts and circumstances of

this case and numerous discussions with counsel for the parties on both sides regarding the
strengths and weaknesses of their case and the practical realties of continued litigation, I
issued a “double-blind” Mediator’s Recommendation to settle the Action, whereby each
party’s response would remain confidential unless both sides agreed to the Mediator’s
Recommendation.
14.

On October 5, 2020, I informed the parties that both sides had accepted the

Mediator’s Recommendation, such that there was an agreement to settle the Action for a
$8.25 million cash payment for the benefit of the Class, contingent on approval by this
Court.
15.

As stated above, the mediation process is confidential. Without discussing the

specifics of the negotiations, the Mediator’s Recommendation reflected my assessment that
$8.25 million was the most that the Individual Defendants collectively would pay and the
least that Lead Plaintiff would accept to settle at that time. It also reflected my assessment
of an amount that would be fair, reasonable, and in the best interests of Plaintiffs and the
putative Class.
16.

After presiding over the mediation process in this case, it is my professional opinion

that the Settlement is the product of vigorous and independent advocacy and is the product
of arms-length negotiations conducted in good faith by the parties. The parties were
represented by highly skilled and experienced counsel who were extremely knowledgeable
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and clearly had spent a considerable effort researching and developing the law and facts in
this complex litigation. I believe the Settlement reflects Lead Counsel’s well-informed
assessment of the best interests of the Plaintiff and the putative Class. The $8.25 million
cash amount provides the putative Class with a significant recovery in the face of
considerable pre-trial, jury trial, and post-trial risk. The settlement thus provides the
putative Class with an excellent recovery that entirely eliminates the risk, expense, and
delay of further litigation, and avoids the risk of recovering nothing at all.
17.

Based on my extensive experience as a litigator and mediator, and based on my

knowledge of the issues in dispute, my review of the materials and advocacy presented in
connection with the parties’ mediation session and extensive teleconferences thereafter,
my views of the strengths and weaknesses of the Plaintiffs’ case with respect to liability,
damages, and recoverability, the rigor of the parties’ negotiations, and the benefits that will
be conferred upon Class members by the settlement, I believe that the terms of the
settlement are fair, adequate, reasonable and in the best interests of the putative Class.

I declare this ____ day of February, 2021, under penalty of perjury that the foregoing is true and
correct.
___________________________________
David Murphy, Esq.
Mediator, Arbitrator & Independent Panelist
Phillips ADR LLC
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Foreword
I am excited to share NERA’s Recent Trends in Securities Class Action Litigation: 2020
Full-Year Review. This year’s edition builds on work carried out over many years by
members of NERA’s Securities and Finance Practice. In this year’s report, we continue
our analyses of trends in filings and resolutions and present information on new
developments, including case filings related to COVID-19. Although space does not
permit us to present all the analyses the authors have undertaken while working
(remotely!) on this year’s edition, we hope you will contact us if you want to learn more
about our work in and related to securities litigation. On behalf of NERA’s Securities
and Finance Practice, I thank you for taking the time to review our work and hope you
find it informative.
Dr. David Tabak
Managing Director
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Recent Trends in Securities Class Action Litigation:
2020 Full-Year Review
COVID-19-Related Filings Accounted for 10% of Total Filings
Filings Declined, Driven Primarily by Fewer Merger Objections Filed
Even After Excluding “Mega” Settlements, Recent Settlement Values Remained High

By Janeen McIntosh and Svetlana Starykh1
25 January 2021

Introduction and Summary
There were 326 federal securities class actions filed in 2020, a decline of 22% from 2019.2 Despite
this decline, filings for 2020 remained higher than pre-2017 levels, with the exception of 2001, when
numerous IPO laddering cases were filed. In addition to a decline in the aggregate number of new
cases filed, there was also a decline within each of the five types of cases we consider, though the
decline within each category of cases was not consistent in magnitude. As a result, the percentage of
new filings that were Rule 10b-5, Section 11, and/or Section 12 cases increased to 64% in 2020. As in
2019, in 2020, the electronic technology and technology services sector had the most securities class
action filings. Of cases filed in 2020, 23% were filed against defendants in this sector, followed closely
by defendants in the health technology and services sector, which accounted for 22% of new filings.
For the first time in the five years ending December 2020, claims related to accounting issues, regulatory
issues, or missed earnings guidance were not the most common allegation included in federal securities
class action complaints. Instead, for cases filed in 2020, 35% of complaints included an allegation
related to misled future performance. The Second, Third, and Ninth Circuits continue to represent a
significant proportion of new cases filed in 2020, accounting for more than three-fourths of filings.
The emergence of the COVID-19 pandemic has led to associated filings. Since March 2020, when
the first such lawsuit was filed, there have been 33 cases filed with COVID-19-related claims included
in the complaint through December 2020. Nearly 25% of these COVID-19 case filings were against
defendants in the health technology and health services sector—the highest for any sector—and 21%
were filed against defendants in the finance sector.
In 2020, 320 cases were resolved, marking a slight increase from the total number of cases resolved
in 2019, but remaining below the number of cases resolved in 2017 and 2018. Despite 2020
aggregate resolutions falling within the historical range for 2011–2019, both the number of cases
settled and the number of cases dismissed reached 10-year record levels—settled cases reaching
a record low and dismissed cases reaching a record high.
The average settlement value in 2020 was $44 million, more than a 50% increase over the 2019
average of $28 million but still below the 2018 value. Limiting to settlements under $1 billion, the
2020 average settlement value was $30 million, which is lower than the overall average of $44
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million after excluding the American Realty Capital Properties settlement of $1.025 billion. Excluding
the American Realty Capital Properties settlement, the median annual settlement value for 2020
was $13 million, the highest recorded median value in the last 10 years.

Trends in Filings
Trend in Federal Cases Filed
For the first time since 2016, annual new securities class action filings declined to less than
400 cases.3 Between 2015 and 2017, new filings grew significantly, by approximately 80%, and
remained stable with between 420 and 430 annual filings from 2017 to 2019. There were 326 new
case filed in 2020, which, despite the decline, is still higher than the average of 223 observed in
the 2010–2015 period. Whether this decline in new filings is the end of the general higher level
of filings observed in recent years or a short-term byproduct of the implications of the COVID-19
pandemic is yet to be determined. See Figure 1.
As of October 2020, there were 5,720 companies listed on the NYSE and Nasdaq exchanges.4 The
increase in the number of listed companies in 2020 is a continuation of a general growth trend
since 2017. As a result of the decline in the number of new filings and the growth in the number of
listed companies in 2020, the ratio of new filings to listed companies declined to 5.7%, the lowest
ratio in the last five years. However, this ratio remains higher than the ratios in the first 20 years
following the implementation of the PSLRA in 1995.

Figure 1. Federal Filings and Number of Companies Listed in the United States
January 1996–December 2020
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Federal Filings by Type
The decline in federal cases differed by type of case with the largest percentage decline observed
among the Rule 10b-5 and Section 11 or Section 12 category of cases. Despite differences in the
magnitude of change over the past 12 months, collectively and within each individual category,
federal filings of securities class action (SCA) suits decreased. New filings of Rule 10b-5 and Section
11 or Section 12 cases in 2020 declined by more than 65% when compared to 2019. Filings
of merger objections, other securities class action cases, and Section 11/Section 12 cases each
declined by between 25% and 35%, while Rule 10b-5 cases declined by less than 10%. As a result
of the relatively low level of decline in Rule 10b-5 cases, the proportion of new filings that were
Rule 10b-5, Section 11, and/or Section 12 cases (standard cases) increased from 58% of new filings
in 2019 to 64% of new filings in 2020. See Figure 2.

Figure 2.Federal Filings by Type
January 2011–December 2020
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Federal Filings by Sector
Over the 2015–2018 period, the largest proportion of SCA suits filed were against defendants in the
health technology and services sector. Because of a gradual downward trend in the proportion of
cases filed against companies of this sector between 2016 and 2019, and an accompanying growth
in the proportion of cases filed against defendants in the electronic technology and technology
sector, in 2020, the electronic technology and technology services sector represented the largest
proportion of new cases filed. In 2020, 23% of filings were against defendants in this sector,
followed closely by defendants in the health technology and services sector, which accounted for
22% of new filings.
The finance sector observed an increase in the proportion of cases filed against defendants in
this sector, from 12% in 2019 to 15% in 2020, while defendants in the consumer durables and
non-durables sector observed a decline from 10% to 7%. The energy and non-energy minerals,
consumer and distribution services, and process industries sectors each accounted for at least 5% of
cases filed in 2020. See Figure 3.

Figure 3. Percentage of Federal Filings by Sector and Year
Excludes Merger Objections
January 2016–December 2020
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Federal Filings by Circuit
Historically, the Second Circuit—which includes Connecticut, New York, and Vermont—has received
the highest number of cases filed. In 2019, we observed a spike in new non-merger-objection filings
in the Second Circuit, a pattern that did not persist in 2020. Over the last 12 months, only 69 new
cases were filed in the Second Circuit, the lowest level of new cases since 2017. The Third and
Ninth Circuits continue to be high-activity jurisdictions for SCA cases, with 25 and 79 cases filed in
2020 in these circuits, respectively. While the number of cases filed in the Second and Third Circuits
declined, the Ninth Circuit observed a 41% increase in filings. Taken together, these trends resulted
in the Ninth Circuit accounting for the highest proportion of new filings for the first time in the last
five years. Combined, the Second, Third, and Ninth Circuits continue to account for a significant
proportion of new cases filed, increasing slightly to 79% of all the new non-merger-objection cases
filed in 2020. See Figure 4.

Figure 4. Federal Filings by Circuit and Year
Excludes Merger Objections
January 2016–December 2020
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Allegations
Over the past three years, there has been year-to-year variation in the most frequently occurring
allegation in shareholder class action suits filed.5 In 2018, the most common allegation included
in complaints was related to accounting issues, with 26% of cases including such a claim. This
pattern is consistent with the distributions observed in recent years; claims related to accounting
issues remain one of the most common and frequent allegations included in complaints. In 2019,
we observed a spike in cases involving allegations of missed earnings guidance, with over 30%
of cases involving a related claim. However, the proportion of cases alleging claims related to
missed earnings guidance decreased to 23% in 2020. For cases filed in 2020, there emerged a new
common allegation; 35% of the complaints included a claim related to misled future performance.
This is the first time in the last five years that this allegation has been included in more complaints
than those alleging accounting issues, missed earnings guidance, or regulatory issues. Although
there was an upward trend in the frequency of cases involving allegations related to merger
integration issues between 2016 and 2019, this pattern did not continue in 2020, with this category
falling to only 5% of cases from 11% in 2019. See Figure 5.

Figure 5. Allegations
Shareholder Class Actions with Alleged Violations of Rule 10b-5, Section 11, and/or Section 12
January 2016–December 2020
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Recent Developments in Federal Filings6
COVID-19
In March of 2020, the COVID-19 pandemic changed the way individuals work, the way they live,
and how companies operate. The pandemic’s impact on filings has not yet been fully determined
and it will likely take time to evaluate if it was the underlying driver of the lower level of cases filed
in 2020. On the other hand, the pandemic brought about a new category of event-driven cases,
with the first such case filed in March. Since then, there have been 33 cases filed with claims related
to COVID-19 included in the complaint. See Figure 6.

Figure 6. Number of 2020 COVID-19-Related Federal Filings by Month
March 2020–December 2020
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The distribution of these COVID-19-related cases across sectors reveals a pattern similar to the
distribution across total cases filed in 2020. The proportion of filings against defendants in the
combined health technology and health services sectors was 24%. Approximately 21% of the
COVID-19 cases were filed against defendants in the finance sector and the consumer services and
technology services sectors each accounted for approximately 15% of cases. See Figure 7.

Figure 7. Percentage of 2020 COVID-19-Related Federal Filings by Sector
March 2020–December 2020
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Unlike for the universe of total filings, the top three circuits for most COVID-19 filings were the
Ninth, Second, and Eleventh Circuits. Over one-third of the COVID-19-related cases filed were
presented in the Ninth Circuit, followed closely by the Second Circuit. See Figure 8.
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Figure 8. Number of 2020 COVID-19-Related Federal Filings by Circuit
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The claims alleged in the complaints for these COVID-19-related filings varied. For example, within
the NERA database, we identified three cases filed against defendants in the cruise line industry—
namely, Norwegian Cruise Line Holdings, Carnival Corporation, and Royal Caribbean Cruises. The
complaint filed against Norwegian Cruise Line Holdings alleges the company made false and/
or misleading statements and/or failed to disclose that it was providing customers with false
statements about COVID-19 to entice them to purchase cruises. The Carnival Corporation lawsuit
alleged that the company’s misstatements concealed the increasing presence of COVID-19 on the
company’s ships. In the complaint against Royal Caribbean Cruises, plaintiffs allege there was a
failure to disclose material facts related to the company’s decrease in bookings outside of China.
In addition to tracking COVID-19-related filings, we have also monitored federal securities class
action filings in a number of recent development areas. See Figure 9 for a summary of filings in
these areas for 2019 and 2020.
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Figure 9. Event-Driven and Other Special Cases by Filing Year
January 2019–December 2020
#MeToo

2
3
4

7

1

3

3

2020
2019

2019

2020

2020

2019

7

6

2020

6

2019

5

1

Money Laundering

2020

3

Opioid Crisis

2020

Environment

2019

Cybersecurity Breach

2020

Cannabis

2019

Bribery/Kickbacks

Bribery/Kickbacks
Securities class action suits related to claims of bribery have remained fairly stable over the 2019–
2020 period, with six such cases filed in 2019 and five filed in 2020. Of the 11 cases filed in the
last two years, all remain pending as of December 2020. These cases span a range of sectors, with
the electronic technology and technology services sector accounting for the highest proportion. In
addition, cases filed with claims related to kickbacks are still being brought to the courts, with one
case filed in both 2019 and 2020. Both of these cases include claims related to regulatory issues.
Cannabis
In last year’s report, we identified filings against companies in the cannabis industry as a
development area. In 2020, filings within this industry have continued with six new cases. The
allegations included in these recent complaints were related to accounting issues, misled future
performance, and missed earnings guidance. The majority of cases continue to be presented in the
Second Circuit and all defendants but one are in the process industries sector.
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Cybersecurity Breach Cases
In 2020, like 2019, there were three new filings related to a cybersecurity breach. The Ninth Circuit
continues to be a common venue for these cases. Among the six cases filed between 2019 and
2020, four have included allegations related to missed earnings guidance or misleading future
performance, with only one case alleging regulatory issues.
Environment-Related
Similar to bribery-related cases, filings pertaining to environment-related claims have continued to
be presented at a steady pace, with five cases filed in 2020 and four cases filed in 2019. Four of the
nine cases recently filed include allegations related to regulatory issues and five were filed in the
Second and Ninth Circuits.
#MeToo
Following the surge of #MeToo cases filed in 2018, only two such cases have been filed in the last
year. Both cases were filed in the second half of 2020.
Opioid Crisis
Only two cases related to the opioid crisis have been filed since 2018, both of which were filed in
the Third Circuit and include allegations related to accounting and regulatory issues.
Money Laundering
Cases with claims of money laundering also continue to be filed, with three such cases filed in both
2019 and 2020. All six of these cases included an allegation related to regulatory issues.

Trend in Resolutions
Number of Cases Settled or Dismissed
Following a decline in the total number of cases resolved in 2019, resolutions rose in 2020,
returning to a level relatively in line with 2017 and 2018. In 2020, 247 cases were resolved in
favor of the defendant and 73 cases were settled, for a total of 320 resolutions for the year. This
represents an increase of approximately 4% in resolved suits over the 309 cases resolved in 2019.
Despite the aggregate increase in resolutions, the trend observed in dismissals and settlements
differed. While there was a decline of 25% in the number of settled cases, there was an increase in
the number of dismissed cases.7 The number of cases settled in 2020 is the lowest recorded number
of settled cases in the most recent 10-year period and is more than 40% lower than the average
number of settled cases (122) observed between 2016 and 2018. At this time, there is insufficient
evidence to determine whether this lower number of settlements is connected to COVID-19-related
factors. The increase in the number of dismissed cases was sufficient to not only offset the decrease
in settlements but also to increase the overall number of resolved cases. The number of cases
dismissed in 2020 also set a new 10-year record with approximately 6% more cases dismissed than
in 2018, the second highest year in the period.
Starting in 2015, there has been a gradual decline in the proportion of cases that were closed
due to settling. Of the cases resolved in 2014, 58% were settled. In each subsequent year, this
proportion has declined, falling to 44% for cases resolved in 2017. For cases resolved in 2020, the
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proportion of resolved cases that were settled is the lowest in recent history, with less than 25%
of the cases settling. It is not surprising the proportion declined to a new low given the decrease
in the number of cases settled combined with the increase in dismissals that occurred in 2020. See
Figure 10.
Although 2020 was a record-setting low year for total settled cases, the magnitude of the decrease
in settled cases differed for standard cases and merger-objection cases. Settled non-mergerobjection cases decreased by less than 15%, falling to 70 cases, though still within the historical
10-year range. On the other hand, settled merger-objection cases declined by more than 80% to
merely three cases, which is substantially lower than the number of such cases settled in any single
year in the last 10 years.
There was a 26% increase in dismissals of standard cases and a 9% increase in dismissals of mergerobjection cases. For non-merger-objection and for merger-objection cases, the increase in dismissals
was enough to establish 2020 as the year with the highest number of dismissals within each
category in recent years.

Figure 10. Number of Resolved Cases: Dismissed or Settled
January 2011–December 2020
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Case Status by Filing Year
A review of the current status of securities class action suits filed after 2014 reveals that within each
filing year a greater proportion of cases have been dismissed than have been settled. For cases filed
between 2015 and 2017, dismissal rates range from 44% to 49% each year while settlement rates
range from 22% to 35%. The difference in current case outcome is even more stark for cases filed
in 2018 and 2019. Of the cases filed in 2018, as of December 2020, 35% were resolved in favor
of the defendant, 11% were settled, and 53% remained pending. For cases filed in 2019, only 1%
were resolved for positive payment, while 27% were dismissed, and 72% were still unresolved.
However, the current resolution distribution of cases may not necessarily be an indication of the
final outcome for all resolved cases as historical evidence indicates that a larger proportion of the
pending cases will result in a positive settlement because settlements typically occur in the latter
phases of litigation, whereas motions for summary judgment or dismissal typically occur in the
earlier stages. See Figure 11.

Figure 11. Status of Cases as Percentage of Federal Filings by Filing Year
Excludes Merger Objections and Verdicts
January 2011–December 2020
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Time From First Complaint Filing to Resolution
A review of the cases filed between 1 January 2002 and 31 December 2016 reveals that a
significant proportion of cases are resolved in under four years.8 Looking at the time from the filing
of the first complaint through the resolution of the case, whether a dismissal or a settlement, shows
that more than 80% of suits are resolved within four years, and 65% within the first three years.
The most common resolution periods in the data are between one and two years (28% of cases)
and between two and three years (23% of cases). Within the first year of filing, 14% of cases are
resolved. See Figure 12.

Figure 12. Time from First Complaint Filing to Resolution
Cases Filed January 2002–December 2020 and Resolved January 2002–December 2020
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Trend in Settlement Values
Average and Median Settlement Value
To analyze recent trends in settlement values, we calculate and evaluate settlements using multiple
alternative measures.9 First, we evaluate trends by reviewing the annual average settlement value
for non-merger-objection cases with positive settlement values. Given that these average settlement
values may be impacted by a few high “outlier” settlements, we also review the median settlement
value and average settlement for cases under $1 billion, again on an annual basis.
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The average settlement value in 2020 was $44 million for non-merger objection cases with
settlements of more than $0 to the class. This is a more than 50% increase over the 2019 inflationadjusted average of $29 million but still below the 2018 inflation-adjusted average of $73 million.
Historically, the average settlement value has shown year-to-year variation partly due to the
presence or absence of one or two “outlier” settlements. Between 2011 and 2020, the annual
inflation-adjusted average settlement value has ranged from a low of $26 million in 2017 to a high
of $95 million in 2013. As such, the 2020 average is well within the range observed within the last
10 years. See Figure 13.

Figure 13. Average Settlement Value
Excludes Merger Objections and Settlements for $0 to the Class
January 2011–December 2020
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The second measure of trends in settlement values evaluated is the annual average settlement
excluding merger objections, settlements for $0 to the class, and individual cases with settlements
of $1 billion or greater. Given the infrequency of cases with settlements of $1 billion or greater and
the impact these “outlier” settlements can have on the annual averages, this second measure seeks
to evaluate the general trend in settlements absent these cases. For example, for 2020 settlements,
this measure evaluates the settlement values excluding the American Realty Capital Properties
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settlement of $1.025 billion. Figure 14 illustrates that once these cases are removed, the annual
average settlement values have been stable in recent years, ranging from $26 million to $31 million
within the last four years. Though the 2020 average settlement value of $30 million is 3% higher
than the 2019 average, it is still substantially lower than the average values for cases settled for
under $1 billion in 2015 and 2016, which are $58 million and $49 million respectively.

Figure 14. Average Settlement Value
Excludes Settlements over $1 Billion, Merger Objections, and Settlements for $0 to the Class
January 2011–December 2020
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The median annual settlement value for 2020 was $13 million, the highest recorded median value
in the last 10 years (the median settlement value for cases settled in 2018 was also $13 million).
Though the median settlement value for 2020 is less than 10% higher than the inflation-adjusted
median in 2019, the 2020 value is nearly twice the inflation-adjusted median settlement value for
cases settled in 2017. The general increasing trend in annual median settlement values indicates
an upward shift in individual settlement values. In other words, a higher proportion of cases has
settled for higher values in the last three years when compared to settlements that occurred in 2017
or before. See Figure 15.
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Figure 15. Median Settlement Value
Excludes Settlements over $1 Billion, Merger Objections, and Settlements for $0 to the Class
January 2011–December 2020
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An evaluation of the change in the distribution of settlement values over the past five years further
supports this notion. There has been a downward trend in the proportion of cases with individual
settlements less than $10 million and a corresponding increase in the proportion of cases found in the
higher settlement ranges. More specifically, in 2017, 61% of cases resolving for positive payment had
settlement values of less than $10 million compared to 44% of 2020 cases settled within this category.
Similarly, 24% of 2017 settled cases had settlement values between $10 million and $50 million while
40% of the 2020 settled cases had individual settlements within this range. This pattern of a greater
proportion of settled cases within the $10–$50 million range in the last three years aligns with the higher
annual median settlement values observed in these years.
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Top Settlements for 2020
Table 1 summarizes the 10 largest securities class action settlements in 2020. Between 1 January
2020 and 31 December 2020, there was one “mega” settlement—an individual case with a
settlement for $1 billion or greater—for a suit against American Realty Capital Properties. This
case involved allegations related to accounting issues, including claims that the defendants made
materially false and misleading statements. All 10 of the top settlements were reached between
January and July of 2020 and accounted for 75% of the total settlements reached in 2020.
The economic sectors of defendants associated with the top 10 settlements varied, with the
commercial services and utilities sectors having the highest frequency, with two cases in each
category. Eight of the top 10 settlements were cases filed in the Second, Ninth, and Eleventh
Circuits. The average and most frequent length of time between first complaint filing and
settlement for the top 10 settlements in 2020 was five years and three years, respectively.

Table 1. Top 10 2020 Securities Class Action Settlements

Rank

Defendant

Filing Date

Settlement Date

30 Oct 14

22 Jan 20

Total Settlement
Value ($Million)

Circuit

$105.2

2nd

Finance

Economic Sector

1

American Realty Capital Properties Inc.*

2

First Solar, Inc.

15 Mar 12

30 Jun 20

$350.0

$72.5

9th

Electronic Technology

3

Signet Jewelers Limited

25 Aug 16

21 Jul 20

$240.0

$63.1

2nd

Retail Trade

4

SCANA Corporation

27 Sep 17

17 Jun 20

$192.5

$28.2

4th

Utilities

5

Equifax Inc.

8 Sep 17

26 Jun 20

$149.0

$30.8

11th

Consumer Services

6

SunEdison, Inc.

4 Apr 16

25 Feb 20

$139.6

$29.7

2nd

Utilities

7

SeaWorld Entertainment, Inc.

9 Sep 14

22 Jul 20

$65.0

$16.4

9th

Consumer Services

8

Community Health Systems, Inc.

9 May 11

19 Jun 20

$53.0

$6.3

6th

Health Services

9

HD Supply Holdings, Inc.

10 Jul 17

21 Jul 20

$50.0

$15.3

11th

Distribution Services

14 Jun 17

14 Apr 20

$50.0

$13.0

11th

Commercial Services

$2,314.1

$380.4

10

FleetCor Technologies, Inc.
Total

$1,025.0

Plaintiffs’ Attorneys’
Fees and Expenses
($Million)

*Note: Now called VEREIT, Inc.

Despite the presence of one “mega” settlement for $1.025 billion in 2020, the top 10 settlements
since the passage of PLSRA remains unchanged. This list last changed in 2018 due to the
Petrobras settlement of $3 billion and includes settlements ranging from $1.1 billion to $7.2
billion. See Table 2.
Unlike the 2020 top 10 settlements, the all-time top 10 settlements are more concentrated in
specific circuits, with six of the 10 cases in the Second Circuit. The most common economic sector
of defendants associated with the top settlements was finance. While there are a few common
economic sectors in the top 2020 and all-time lists, some of the economic sectors represented in
the 2020 top 10 list are not included in the all-time list, such as utilities and commercial services.
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Table 2. Top 10 Federal Securities Class Action Settlements
As of 31 December 2020
Codefendant Settlements

Rank

Defendant

Filing
Date

Settlement
Year(s)

Total Settlement
Value
($Million)

Financial
Institutions Value
($Million)

22 Oct 01

2003–2010

$7,242

$6,903

1

ENRON Corp.

2

WorldCom, Inc.

30 Apr 02

2004–2005

$6,196

3

Cendant Corp.

16 Apr 98

2000

$3,692

4

Tyco International, Ltd.

23 Aug 02

2007

$3,200

5

Petroleo Brasileiro S.A. - Petrobras

8 Dec 14

2018

$3,000

6

AOL Time Warner Inc.

18 Jul 02

2006

$2,650

No codefendant

7

Bank of America Corp.

21 Jan 09

2013

$2,425

No codefendant

8

Household International, Inc.

19 Aug 02

2006–2016

$1,577

Dismissed

9

Nortel Networks

2 Mar 01

2006

$1,143

No codefendant

10

Royal Ahold, NV

25 Feb 03

2006

$1,100
$32,224

Total

Accounting
Firm Value
($Million)

Plaintiffs’ Attorneys’
Fees and Expenses
($Million)

Circuit

Economic Sector

$73

$798

5th

Industrial Services

$6,004

$103

$530

2nd

Communications

$342

$467

$324

3rd

Finance

$225

$493

1st

Producer Mfg.

$50

$205

2nd

Energy Minerals

$100

$151

2nd

Consumer Services

No codefendant

$177

2nd

Finance

Dismissed

$427

7th

Finance

$0

$94

2nd

Electronic Technology

$0

$0

$170

2nd

Retail Trade

$13,249

$1,017

$3,368

No codefendant
$0

NERA-Defined Investor Losses
As a proxy to measure the aggregate loss to investors from the purchase of a defendant’s stock
during the alleged class period, NERA relies on its own proprietary variable, NERA-Defined Investor
Losses.10 This measure of the aggregate amount lost by investors is estimated using publicly
available data and is calculated assuming an investor had alternatively purchased stocks that
performed similarly to the S&P 500 index during the class period. NERA has reviewed and examined
more than 1,000 settlements and found that this proprietary variable is the most powerful predictor
of settlement amount. Although losses are highly correlated with settlement values, we have found
that settlements do not increase one for one with losses but rather at a slower rate.
For cases settled between 2012 and 2020, the ratio of settlement to Investor Losses is higher for
cases with lower settlement values than for cases with higher settlement values. In other words,
smaller cases (measured based on the computed Investor Losses) commonly settle for a larger
fraction of the estimated Investor Losses than larger cases, though the decline is not linear. In fact,
the most dramatic decline occurs between cases with Investor Losses of less than $20 million and
cases with Investor Losses of between $20 million and $50 million. More specifically, the median
ratio of settlement value to NERA-defined Investor Losses was 24.5% for cases with Investor Losses
below $20 million and 5.2% for cases with Investor Losses between $20 million and $50 million.
For cases with Investor Losses between $1 billion and $5 billion, the median ratio was 1.2%, and
falls below 1% for cases with Investor Losses of $5 billion and higher.
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Median Investor Losses and Median Ratio of Actual Settlements to Investor Losses
Following a spike in the median Investor Losses in 2013, the median Investor Losses showed only
minor year-to-year fluctuations through 2019. In 2020, the median Investor Losses rose dramatically,
reaching a record-setting high of $805 million. This median is nearly 70% higher than the median
value for 2019 of $478 million and 7% higher than the 2013 median value of $750 million. For all
years between 2017 and 2019, the median ratio of settlement to Investor Losses was above 2%,
a higher ratio than was observed in any of the prior five years. Despite the increase in settlement
values in 2020, the increase in Investor Losses led to a decline in the median ratio of settlement to
Investor Losses. For 2020, the median ratio of settlement to Investor Losses was 1.7%, one of the
lowest ratios observed in the last nine years. See Figure 16.

Figure 16. Median NERA-Defined Investor Losses and Median Ratio of Settlement to Investor Losses by Settlement Year
January 2012–December 2020
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Predicted Settlement Model
In addition to Investor Losses, NERA identified several other key factors that drive settlement
amounts. These factors, when combined with Investor Losses, account for a substantial fraction of
the variation observed in actual settlements in our database.
Using the measure of Investor Losses as discussed above in the predicted model, some of the
factors that influence settlement values are:
•
•
•
•

•
•

NERA-Defined Investor Losses (a proxy for the size of the case);
The market capitalization of the issuer immediately after the end of the class period;
The types of securities, in addition to common stock, alleged to have been affected by the fraud;
Variables that serve as a proxy for the merit of plaintiffs’ allegations (such as whether the
company has already been sanctioned by a governmental or regulatory agency or paid a fine in
connection with the allegations);
The stage of the litigation at the time of settlement; and
Whether an institution or public pension fund is lead or named plaintiff.

These factors account for a substantial amount of the variation in settlement amounts for the
sample of cases in our model with a settlement date between December 2011 and June 2020. In
addition, as evidenced in Figure 17, there is significant correlation between the median predicted
settlement and actual settlement values for the more than 375 cases in our current model.

Figure 17. Predicted vs. Actual Settlements
Investor Losses Using S&P 500 Index
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Trends in Plaintiffs’ Attorneys’ Fees and Expenses
In addition to tracking settlements to plaintiffs, NERA’s SCA database also tracks the compensation to
plaintiffs’ attorneys working on these suits.11 Plaintiffs’ attorneys are commonly compensated for their
work related to a lawsuit, specifically in fees, as part of a settlement, if one is reached. This compensation
is often determined as a fixed percentage of the settlement amount. Additionally, plaintiffs’ attorneys also
typically receive reimbursement out of the settlement for any out-of-pocket costs incurred in relation to
work performed in connection with the case.
Over the 10-year period ending 31 December 2020, the annual aggregate amount of plaintiffs’ attorneys’
fees and expenses has varied significantly, ranging from a low of $467 million in 2017 to a high of
$1,552 million in 2016. In 2020, the aggregate plaintiffs’ attorneys’ fees and expenses was $613 million,
an approximate 6% increase over the 2019 amount but still below the 2018 amount of $1,202 million.
This increase in 2020 was driven by the presence of the American Realty Capital Properties settlement,
which accounted for $105 million of the aggregate fees and expenses for the year. Given that plaintiffs’
attorneys’ compensation is a function of settlement amount, the presence of “mega” settlements—
settlements of $1 billion or higher—will result in higher aggregate fees and expenses than settlements for
lower values. Although there was an increase in 2020 in the aggregate fees and expenses associated with
settlements of $1 billion or higher, there was a decrease in the aggregate fees and expenses related to
settlements under $500 million. The increase in the higher settlement range was sufficient to more than
offset the decrease in the lower settlement ranges, resulting in an overall increase in aggregate fees and
expenses for settlements in 2020. See Figure 18.
Figure 18. Aggregate Plaintiffs’ Attorneys’ Fees and Expenses by Settlement Size
January 2011–December 2020
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Figure 19 examines the median of plaintiffs’ attorneys’ fees and expenses as a percentage of settlement
value for cases settled between 1996 and 2010 and between 2011 and 2020. As indicated in the chart,
plaintiffs’ attorneys’ fees and expenses represent a declining percentage of settlement value as settlement
size increases. This pattern is consistent in settlements reached in the last 10 years and settlements
reached between 1996 and 2010. More specifically, for settlements of $5 million and less, attorneys’
fees and expenses represent 35% and 34% of the settlement amount for the 1996–2010 and 2011–2020
periods, respectively. In both periods, median plaintiffs’ attorneys’ fees and expenses as a percentage
of settlement size is approximately 24% for settlements between $100 million and $500 million. As
settlement size increases to $1 billion or greater, the percentage associated with attorneys’ fees and
expenses falls to 11% for settlements in the 2011–2020 period and 8% for settlements reached during the
1996–2010 period.

Figure 19. Median of Plaintiffs’ Attorneys’ Fees and Expenses by Size of Settlement
Excludes Merger Objections and Settlements for $0 to the Class
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Conclusion
In 2020, there was a decline in total federal filings, resulting from a decrease within each of the five
types of case categories we examine. Of these newly filed cases, the percentage that were Rule
10b-5, Section 11, and/or Section 12 increased to 64%, one of the highest proportions in recent
years. The electronic technology and technology services sector represented the largest proportion
of 2020 new securities class action filings and misled future performance was the most common
allegation included in complaints. The Second, Third, and Ninth Circuits continue to account for a
substantial proportion of new cases filed, representing more than 75% of the 2020 filings.
Since our 2019 report, the COVID-19 pandemic developed, impacting business operations,
performance, revenue, and outlook. In March, the first securities class action lawsuit related to
COVID-19 was filed, and another 32 COVID-19-related suits were filed through 31 December
2020. At this time, the pandemic’s impact on securities class action litigation has not yet been fully
determined and it will likely take months before it is fully revealed.
Between 1 January 2020 and 31 December 2020, 320 cases were resolved, a slight increase from
the total number of cases resolved in 2019. Although this number of resolutions is well within the
historical range for 2011–2019, the number of settled cases hit a record low while the number of
dismissed cases reached a record high for the 10-year period.
For the non-merger-objection cases settled for positive values in 2020, the average settlement
value was $44 million. This average value was more than 50% higher than the 2019 average of
$28 million. Excluding settlements of $1 billion and higher, the 2020 average settlement value was
$30 million, which is within $1 million of the average values in 2018 and 2019. The median annual
settlement value for 2020 was $13 million, tying with 2018 for the highest recorded median value in
the last 10 years.

24 www.nera.com

Case 1:18-cv-06965-JGK Document 136-3 Filed 04/01/21 Page 28 of 30
Notes
1

2

3

4

This edition of NERA’s report on Recent
Trends in Securities Class Action Litigation
expands on previous work by our colleagues
Lucy P. Allen, Dr. Vinita Juneja, Dr. Denise
Neumann Martin, Dr. Jordan Milev, Robert
Patton, Dr. Stephanie Plancich, and others.
The authors thank Dr. David Tabak for
helpful comments on this edition. We thank
Zhenyu Wang and other researchers in
NERA’s Securities and Finance Practice for
their valuable assistance. These individuals
receive credit for improving this report;
any errors and omissions are those of the
authors. NERA’S proprietary securities class
action database and all analyses reflected in
this report are limited to federal case filings
and resolutions.
Data for this report were collected from
multiple sources, including Institutional
Shareholder Services, complaints, case
dockets, Dow Jones Factiva, Bloomberg
Finance, FactSet Research Systems, Nasdaq,
Intercontinental Exchange, US Securities and
Exchange Commission (SEC) filings, and public
press reports.
NERA tracks class actions involving securities
that have been filed in federal courts. Most
of these cases allege violations of federal
securities laws; others allege violations of
common law, including breach of fiduciary
duty, as with some merger-objection cases;
still others are filed in federal court under
foreign or state law. If multiple actions
are filed against the same defendant, are
related to the same allegations, and are in
the same circuit, we treat them as a single
filing. However, the first two actions filed
in different circuits are treated as separate
filings. If cases filed in different circuits are
consolidated, we revise our count to reflect
the consolidation. Therefore, case counts
for a particular year may change over time.
Different assumptions for consolidating
filings would probably lead to counts that
are directionally similar but may, in certain
circumstances, lead observers to draw a
different conclusion about short-term trends
in filings.

5

Most securities class actions complaints
include multiple allegations. For this analysis,
all allegations from the complaint are
included, and as such, the total number of
allegations exceeds the total number of filings.

6

It is important to note that due to the small
number of cases in some of these categories,
the findings summarized here may be driven
by one or two cases.

7

Here the word “dismissed” is used as
shorthand for all cases resolved without
settlement; it includes cases where a motion
to dismiss was granted (and not appealed
or appealed unsuccessfully), voluntary
dismissals, cases terminated by a successful
motion for summary judgment, or an
unsuccessful motion for class certification.

8

Analyses in this section exclude IPO laddering
cases and merger-objection cases.

9

Unless otherwise noted, tentative settlements
(those yet to receive court approval) and
partial settlements (those covering some
but not all non-dismissed defendants) are
not included in our settlement statistics. We
define “settlement year” as the year of the
first court hearing related to the fairness
of the entire settlement or the last partial
settlement. Analyses in this section exclude
merger-objection cases and cases that settle
with no cash payment to the class. All charts
and statistics reporting inflation-adjusted
values are estimated as of November 2020.

10

NERA-Defined Investor Losses is only
calculable for cases involving allegations of
damages to common stock over a defined
class period. As such, we have not calculated
this metric for cases such as merger
objections.

11

Analyses in this section exclude mergerobjection cases and cases that settle with no
cash payment to the class.

Due to a recent revision to the methodology
used to gather data on the number of listed
companies on the NYSE and Nasdaq, the
historical counts may differ from the counts
presented in prior reports.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 1:18-CV-06965-JGK

IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

CLASS ACTION

DECLARATION OF GEORGE HURST IN SUPPORT OF
(1) LEAD PLAINTIFF’S MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION AND FINAL
CERTIFICATION OF SETTLEMENT CLASS, AND (2) LEAD COUNSEL’S
MOTION FOR AN AWARD OF ATTORNEYS’ FEES, REIMBURSEMENT
OF EXPENSES, AND INCENTIVE AWARDS TO LEAD PLAINTIFF
I, George Hurst, hereby declare under penalty of perjury as follows:
1.

I am a member of the Court-appointed Lead Plaintiff Helios and Matheson Investor

Group (“Lead Plaintiff”) in the above-captioned securities class action (the “Action”). I submit
this declaration in support of: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the proposed Plan of Allocation; (b) Lead Counsel’s motion for an
award of attorneys’ fees and reimbursement of litigation expenses; and (c) approval of my request
for an incentive payment which includes, but is not limited to, reimbursement of my reasonable
costs and expenses directly related to my representation of the Class, pursuant to the Private
Securities Litigation Reform Act of 1995 (“PSLRA”).
2.

I am aware of and understand the requirements and responsibilities of a

representative plaintiff in a securities class action, including those set forth by the PSLRA. I am
over the age of 18 and have personal knowledge of the matters set forth in this Declaration, as I
have been directly involved in monitoring and overseeing the prosecution of the Action, as well
as the negotiations leading to the Settlement, and I could and would testify competently to these
matters.
1
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I.

PLAINTIFF GEORGE HURST’S OVERSIGHT OF THE LITIGATION
3.

I am the owner of Ark Transportation Ltd., a provider of domestic and global

shipping solutions located in Cleveland, Ohio. I currently reside in Strongsville Ohio and have
lived in Ohio for approximately twenty-three years. I have been investing in securities for
approximately seventeen years. Based on my own research of Helios and Matheson Analytics, Inc.
(“Helios”), I purchased Helios common stock during the Class Period alleged in the Action and
suffered a loss due to the allegations in the Action. In 2018, on my own initiative, I contacted Levi
& Korsinsky, LLP (“Levi & Korsinsky” or “Lead Counsel”) to obtain more information
concerning this matter and decided to retain Levi & Korsinsky to seek appointment as Lead
Plaintiff.
4.

Throughout the litigation, I received periodic status reports from Lead Counsel on

case developments, and participated in regular discussions concerning the prosecution of the
Action, the strengths of and risks to the claims, and potential settlement. In particular, throughout
the course of this Action, I: (a) researched news related to Helios and its securities; (b) regularly
communicated through written correspondence and on telephone calls with my attorneys and my
co-Plaintiffs regarding the posture and progress of the case; (c) reviewed all significant pleadings
and briefs filed in the Action; (d) reviewed the Court’s orders and discussed them with my
attorneys; (e) consulted with my attorneys regarding the possibility of pursuing mediation, the
overall settlement prospects and objectives, and status of the parties’ negotiations throughout the
settlement; and (f) evaluated and approved the proposed Settlement.
II.

APPROVAL OF THE SETTLEMENT
5.

Through my active participation, I was kept informed of the progress of the

Settlement negotiations in this litigation by Lead Counsel. Before and during the mediation process
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presided over by Mr. David Murphy, I conferred with my attorneys and my co-Plaintiffs regarding
the parties’ respective positions and the mediator’s recommendation.
6.

Based on my involvement throughout the prosecution and resolution of the claims

asserted in the Action, I believe that the Settlement provides an excellent recovery for the
Settlement Class, particularly in light of the risks of continued litigation. Thus, I believe that the
proposed Settlement is fair, reasonable, and adequate to the Settlement Class and I strongly
endorse approval of the Settlement by the Court.
III.

LEAD COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES
7.

I believe that Lead Counsel’s request for an award of attorneys’ fees in the amount

of 25% of the Settlement Fund is fair and reasonable in light of the work counsel performed on
behalf of the Settlement Class. I have evaluated Lead Counsel’s fee request by considering the
work performed, the recovery obtained for the Settlement Class, the fact that Lead Counsel agreed
to represent the Settlement Class and myself on an entirely contingent basis and also agreed to
advance all litigation costs and expenses, and the risks of the Action, and have authorized this fee
request for the Court’s ultimate determination. Based on my experience working with my counsel,
my general knowledge that contingent fees of one-quarter (25%) of the recovery are unexceptional
in complicated securities class actions like this one, the excellent result achieved, and my
understanding that even a one-quarter fee will not result in any significant “multiple” on the value
of counsel’s time, I support their fee and expense application.
8.

I further believe that the litigation expenses being requested for reimbursement to

counsel are reasonable, and represent costs and expenses necessary for the prosecution and
resolution of the claims in the Action. Based on the foregoing, and consistent with my obligation
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to the Settlement Class to obtain the best result at the most efficient cost, I fully support Lead
Counsel’s motion for an award of attorneys’ fees and reimbursement of litigation expenses.
9.

I understand that the PSLRA expressly provides for an incentive award—including

the reimbursement of a class representative’s reasonable costs and expenses—to a party serving
on behalf of a Class, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Lead Counsel’s
request for reimbursement of litigation expenses, I am requesting an incentive award which
includes reimbursement for the costs and expenses that I incurred directly relating to my
representation of the Settlement Class in the Action.
10.

The time that I devoted to the representation of the Settlement Class in this Action

was time that I otherwise would have spent on other professional activities and, thus, represented
a cost to me. In total, I conservatively estimate that I have spent at least 22 hours in connection
with bringing this case on behalf of the Settlement Class and in discharging my duties as a member
of the Lead Plaintiff group. Therefore, based on the time and effort I have spent on this case, the
success that has been achieved in obtaining an excellent $8.25 million settlement on behalf of the
Class, and my understanding from Lead Counsel that incentive awards are awarded in similar
circumstances in federal courts, I request that the Court approve my request for an incentive award
of $5,000.
IV.

CONCLUSION
11.

In conclusion, I was closely involved throughout the prosecution and settlement of

the claims in this Action, strongly endorse the Settlement as fair and adequate, and believe that the
Settlement represents a significant recovery for the Settlement Class. Accordingly, I respectfully
request that the Court approve: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the Plan of Allocation; (b) Lead Counsel’s motion for an award of
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attorneys’ fees and reimbursement of litigation expenses; and (c) my request for an incentive
payment which includes, but is not limited to, reimbursement of my reasonable costs and expenses
directly related to my representation of the Class, pursuant to the PSLRA.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed this 23rd day of March, 2021.
_______________________
George Hurst
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

Case No. 1:18-CV-06965-JGK
CLASS ACTION

DECLARATION OF MARCUS WASHINGTON IN SUPPORT OF
 /($'3/$,17,))¶6027,21)25),1$/$33529$/2)
&/$66$&7,216(77/(0(17$1'3/$12)$//2&$7,21$1'),1$/
&(57,),&$7,212)6(77/(0(17&/$66$1'  /($'&2816(/¶6
027,21)25$1$:$5'2)$77251(<6¶)((65(,0%856(0(17
2)(;3(16(6$1',1&(17,9($:$5'672/($'3/$,17,))
I, Marcus Washington, hereby declare under penalty of perjury as follows:
1.

I am a member of the Court-appointed Lead Plaintiff Helios and Matheson Investor

Group (“Lead Plaintiff”) in the above-captioned securities class action (the “Action”). I submit
this declaration in support of: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the proposed Plan of Allocation; (b) Lead Counsel’s motion for an
award of attorneys’ fees and reimbursement of litigation expenses; and (c) approval of my request
for an incentive payment which includes, but is not limited to, reimbursement of my reasonable
costs and expenses directly related to my representation of the Class, pursuant to the Private
Securities Litigation Reform Act of 1995 (“PSLRA”).
2.

I am aware of and understand the requirements and responsibilities of a

representative plaintiff in a securities class action, including those set forth by the PSLRA. I am
over the age of 18 and have personal knowledge of the matters set forth in this Declaration, as I
have been directly involved in monitoring and overseeing the prosecution of the Action, as well
as the negotiations leading to the Settlement, and I could and would testify competently to these
matters.
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I.

PLAINTIFF MARCUS WASHINGTON’S OVERSIGHT OF THE LITIGATION
3.

I am currently retired but was previously employed by Hewlett-Packard. I am a

graduate of the University of Houston with a bachelor’s degree in Business Administration. I have
been investing in securities for approximately four years. Based on my own research of Helios and
Matheson Analytics, Inc. (“Helios”), I purchased Helios common stock during the Class Period
alleged in the Action and suffered a loss due to the allegations in the Action. In 2018, on my own
initiative, I contacted Levi & Korsinsky, LLP (“Levi & Korsinsky” or “Lead Counsel”) to obtain
more information concerning this matter and decided to retain Levi & Korsinsky to seek
appointment as Lead Plaintiff.
4.

Throughout the litigation, I received periodic status reports from Lead Counsel on

case developments, and participated in regular discussions concerning the prosecution of the
Action, the strengths of and risks to the claims, and potential settlement. In particular, throughout
the course of this Action, I: (a) researched news related to Helios and its securities; (b) regularly
communicated through written correspondence and on telephone calls with my attorneys and my
co-Plaintiffs regarding the posture and progress of the case; (c) reviewed all significant pleadings
and briefs filed in the Action; (d) reviewed the Court’s orders and discussed them with my
attorneys; (e) consulted with my attorneys regarding the possibility of pursuing mediation, the
overall settlement prospects and objectives, and status of the parties’ negotiations throughout the
settlement; and (f) evaluated and approved the proposed Settlement.
II.

APPROVAL OF THE SETTLEMENT
5.

Through my active participation, I was kept informed of the progress of the

Settlement negotiations in this litigation by Lead Counsel. Before and during the mediation process
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presided over by Mr. David Murphy, I conferred with my attorneys and my co-Plaintiffs regarding
the parties’ respective positions and the mediator’s recommendation.
6.

Based on my involvement throughout the prosecution and resolution of the claims

asserted in the Action, I believe that the Settlement provides an excellent recovery for the
Settlement Class, particularly in light of the risks of continued litigation. Thus, I believe that the
proposed Settlement is fair, reasonable, and adequate to the Settlement Class and I strongly
endorse approval of the Settlement by the Court.
III.

LEAD COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES
7.

I believe that Lead Counsel’s request for an award of attorneys’ fees in the amount

of 25% of the Settlement Fund is fair and reasonable in light of the work counsel performed on
behalf of the Settlement Class. I have evaluated Lead Counsel’s fee request by considering the
work performed, the recovery obtained for the Settlement Class, the fact that Lead Counsel agreed
to represent the Settlement Class and myself on an entirely contingent basis and also agreed to
advance all litigation costs and expenses, and the risks of the Action, and have authorized this fee
request for the Court’s ultimate determination. Based on my experience working with my counsel,
my general knowledge that contingent fees of one-quarter (25%) of the recovery are unexceptional
in complicated securities class actions like this one, the excellent result achieved, and my
understanding that even a one-quarter fee will not result in any significant “multiple” on the value
of counsel’s time, I support their fee and expense application.
8.

I further believe that the litigation expenses being requested for reimbursement to

counsel are reasonable, and represent costs and expenses necessary for the prosecution and
resolution of the claims in the Action. Based on the foregoing, and consistent with my obligation
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to the Settlement Class to obtain the best result at the most efficient cost, I fully support Lead
Counsel’s motion for an award of attorneys’ fees and reimbursement of litigation expenses.
9.

I understand that the PSLRA expressly provides for an incentive award—including

the reimbursement of a class representative’s reasonable costs and expenses—to a party serving
on behalf of a Class, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Lead Counsel’s
request for reimbursement of litigation expenses, I am requesting an incentive award which
includes reimbursement for the costs and expenses that I incurred directly relating to my
representation of the Settlement Class in the Action.
10.

In total, I conservatively estimate that I have spent at least 23 hours in connection

with bringing this case on behalf of the Settlement Class and in discharging my duties as a member
of the Lead Plaintiff group. Therefore, based on the time and effort I have spent on this case, the
success that has been achieved in obtaining an excellent $8.25 million settlement on behalf of the
Class, and my understanding from Lead Counsel that incentive awards are awarded in similar
circumstances in federal courts, I request that the Court approve my request for an incentive award
of $5,000.
IV.

CONCLUSION
11.

In conclusion, I was closely involved throughout the prosecution and settlement of

the claims in this Action, strongly endorse the Settlement as fair and adequate, and believe that the
Settlement represents a significant recovery for the Settlement Class. Accordingly, I respectfully
request that the Court approve: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the Plan of Allocation; (b) Lead Counsel’s motion for an award of
attorneys’ fees and reimbursement of litigation expenses; and (c) my request for an incentive
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payment which includes, but is not limited to, reimbursement of my reasonable costs and expenses
directly related to my representation of the Class, pursuant to the PSLRA.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 1:18-CV-06965-JGK

IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

CLASS ACTION

DECLARATION OF DANIEL MERCER IN SUPPORT OF
(1) LEAD PLAINTIFF’S MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION AND FINAL
CERTIFICATION OF SETTLEMENT CLASS, AND (2) LEAD COUNSEL’S
MOTION FOR AN AWARD OF ATTORNEYS’ FEES, REIMBURSEMENT
OF EXPENSES, AND INCENTIVE AWARDS TO LEAD PLAINTIFF
I, Daniel Mercer, hereby declare under penalty of perjury as follows:
1.

I am a member of the Court-appointed Lead Plaintiff Helios and Matheson Investor

Group (“Lead Plaintiff”) in the above-captioned securities class action (the “Action”). I submit
this declaration in support of: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the proposed Plan of Allocation; (b) Lead Counsel’s motion for an
award of attorneys’ fees and reimbursement of litigation expenses; and (c) approval of my request
for an incentive payment which includes, but is not limited to, reimbursement of my reasonable
costs and expenses directly related to my representation of the Class, pursuant to the Private
Securities Litigation Reform Act of 1995 (“PSLRA”).
2.

I am aware of and understand the requirements and responsibilities of a

representative plaintiff in a securities class action, including those set forth by the PSLRA. I am
over the age of 18 and have personal knowledge of the matters set forth in this Declaration, as I
have been directly involved in monitoring and overseeing the prosecution of the Action, as well
as the negotiations leading to the Settlement, and I could and would testify competently to these
matters.
1

Case 1:18-cv-06965-JGK Document 136-6 Filed 04/01/21 Page 3 of 7

I.

PLAINTIFF DANIEL MERCER’S OVERSIGHT OF THE LITIGATION
3.

I am a financial advisor with thirteen years of experience currently residing in

Cypress, Texas where I have lived for fourteen years. As a financial advisor, I am a very
experienced and sophisticated investor. Based on my own research of Helios and Matheson
Analytics, Inc. (“Helios”), I purchased Helios common stock during the Class Period alleged in
the Action and suffered a loss due to the allegations in the Action. In 2018, I contacted Levi &
Korsinsky, LLP (“Levi & Korsinsky” or “Lead Counsel”) to obtain more information concerning
this matter and decided to retain Levi & Korsinsky to seek appointment as Lead Plaintiff.
4.

Throughout the litigation, I received periodic status reports from Lead Counsel on

case developments, and participated in regular discussions concerning the prosecution of the
Action, the strengths of and risks to the claims, and potential settlement. In particular, throughout
the course of this Action, I: (a) researched news related to Helios and its securities; (b) regularly
communicated through written correspondence and on telephone calls with my attorneys and my
co-Plaintiffs regarding the posture and progress of the case; (c) reviewed all significant pleadings
and briefs filed in the Action; (d) reviewed the Court’s orders and discussed them with my
attorneys; (e) consulted with my attorneys regarding the possibility of pursuing mediation, the
overall settlement prospects and objectives, and status of the parties’ negotiations throughout the
settlement; and (f) evaluated and approved the proposed Settlement.
II.

APPROVAL OF THE SETTLEMENT
5.

Through my active participation, I was kept informed of the progress of the

Settlement negotiations in this litigation by Lead Counsel. Before and during the mediation process
presided over by Mr. David Murphy, I conferred with my attorneys and my co-Plaintiffs regarding
the parties’ respective positions and the mediator’s recommendation.
2
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6.

Based on my involvement throughout the prosecution and resolution of the claims

asserted in the Action, I believe that the Settlement provides an excellent recovery for the
Settlement Class, particularly in light of the risks of continued litigation. Thus, I believe that the
proposed Settlement is fair, reasonable, and adequate to the Settlement Class and I strongly
endorse approval of the Settlement by the Court.
III.

LEAD COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES
7.

I believe that Lead Counsel’s request for an award of attorneys’ fees in the amount

of 25% of the Settlement Fund is fair and reasonable in light of the work counsel performed on
behalf of the Settlement Class. I have evaluated Lead Counsel’s fee request by considering the
work performed, the recovery obtained for the Settlement Class, the fact that Lead Counsel agreed
to represent the Settlement Class and myself on an entirely contingent basis and also agreed to
advance all litigation costs and expenses, and the risks of the Action, and have authorized this fee
request for the Court’s ultimate determination. Based on my experience working with my counsel,
my general knowledge that contingent fees of one-quarter (25%) of the recovery are unexceptional
in complicated securities class actions like this one, the excellent result achieved, and my
understanding that even a one-quarter fee will not result in any significant “multiple” on the value
of counsel’s time, I support their fee and expense application.
8.

I further believe that the litigation expenses being requested for reimbursement to

counsel are reasonable, and represent costs and expenses necessary for the prosecution and
resolution of the claims in the Action. Based on the foregoing, and consistent with my obligation
to the Settlement Class to obtain the best result at the most efficient cost, I fully support Lead
Counsel’s motion for an award of attorneys’ fees and reimbursement of litigation expenses.
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9.

I understand that the PSLRA expressly provides for an incentive award—including

the reimbursement of a class representative’s reasonable costs and expenses—to a party serving
on behalf of a Class, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Lead Counsel’s
request for reimbursement of litigation expenses, I am requesting an incentive award which
includes reimbursement for the costs and expenses that I incurred directly relating to my
representation of the Settlement Class in the Action.
10.

The time that I devoted to the representation of the Settlement Class in this Action

was time that I otherwise would have spent on other professional activities and, thus, represented
a cost to me. In total, I conservatively estimate that I have spent at least 15 hours in connection
with bringing this case on behalf of the Settlement Class and in discharging my duties as a member
of the Lead Plaintiff group. Therefore, based on the time and effort I have spent on this case, the
success that has been achieved in obtaining an excellent $8.25 million settlement on behalf of the
Class, and my understanding from Lead Counsel that incentive awards are awarded in similar
circumstances in federal courts, I request that the Court approve my request for an incentive award
of $5,000.
IV.

CONCLUSION
11.

In conclusion, I was closely involved throughout the prosecution and settlement of

the claims in this Action, strongly endorse the Settlement as fair and adequate, and believe that the
Settlement represents a significant recovery for the Settlement Class. Accordingly, I respectfully
request that the Court approve: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the Plan of Allocation; (b) Lead Counsel’s motion for an award of
attorneys’ fees and reimbursement of litigation expenses; and (c) my request for an incentive
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payment which includes, but is not limited to, reimbursement of my reasonable costs and expenses
directly related to my representation of the Class, pursuant to the PSLRA.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 1:18-CV-06965-JGK

IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

CLASS ACTION

DECLARATION OF JUAN TAVERAS IN SUPPORT OF
(1) LEAD PLAINTIFF’S MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION AND FINAL
CERTIFICATION OF SETTLEMENT CLASS, AND (2) LEAD COUNSEL’S
MOTION FOR AN AWARD OF ATTORNEYS’ FEES, REIMBURSEMENT
OF EXPENSES, AND INCENTIVE AWARDS TO LEAD PLAINTIFF
I, Juan Taveras, hereby declare under penalty of perjury as follows:
1.

I am a member of the Court-appointed Lead Plaintiff Helios and Matheson Investor

Group (“Lead Plaintiff”) in the above-captioned securities class action (the “Action”). I submit
this declaration in support of: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the proposed Plan of Allocation; (b) Lead Counsel’s motion for an
award of attorneys’ fees and reimbursement of litigation expenses; and (c) approval of my request
for an incentive payment which includes, but is not limited to, reimbursement of my reasonable
costs and expenses directly related to my representation of the Class, pursuant to the Private
Securities Litigation Reform Act of 1995 (“PSLRA”).
2.

I am aware of and understand the requirements and responsibilities of a

representative plaintiff in a securities class action, including those set forth by the PSLRA. I am
over the age of 18 and have personal knowledge of the matters set forth in this Declaration, as I
have been directly involved in monitoring and overseeing the prosecution of the Action, as well
as the negotiations leading to the Settlement, and I could and would testify competently to these
matters.
1
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I.

PLAINTIFF JUAN TAVERAS’S OVERSIGHT OF THE LITIGATION
3.

I am the President of Clean Start Enterprises Inc. I currently reside in Melville New

York and have resided there for seventeen years. I am a business manager at Baron Nissan Inc.
and have worked there for nearly eighteen years. I have been investing in securities for
approximately twelve years. Based on my own research of Helios and Matheson Analytics, Inc.
(“Helios”), I purchased Helios common stock during the Class Period alleged in the Action and
suffered a loss due to the allegations in the Action. In 2018, on my own initiative, I contacted Levi
& Korsinsky, LLP (“Levi & Korsinsky” or “Lead Counsel”) to obtain more information
concerning this matter and decided to retain Levi & Korsinsky to seek appointment as Lead
Plaintiff.
4.

Throughout the litigation, I received periodic status reports from Lead Counsel on

case developments, and participated in regular discussions concerning the prosecution of the
Action, the strengths of and risks to the claims, and potential settlement. In particular, throughout
the course of this Action, I: (a) researched news related to Helios and its securities; (b) regularly
communicated through written correspondence and on telephone calls with my attorneys and my
co-Plaintiffs regarding the posture and progress of the case; (c) reviewed all significant pleadings
and briefs filed in the Action; (d) reviewed the Court’s orders and discussed them with my
attorneys; (e) consulted with my attorneys regarding the possibility of pursuing mediation, the
overall settlement prospects and objectives, and status of the parties’ negotiations throughout the
settlement; and (f) evaluated and approved the proposed Settlement.
II.

APPROVAL OF THE SETTLEMENT
5.

Through my active participation, I was kept informed of the progress of the

Settlement negotiations in this litigation by Lead Counsel. Before and during the mediation process
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presided over by Mr. David Murphy, I conferred with my attorneys and my co-Plaintiffs regarding
the parties’ respective positions and the mediator’s recommendation.
6.

Based on my involvement throughout the prosecution and resolution of the claims

asserted in the Action, I believe that the Settlement provides an excellent recovery for the
Settlement Class, particularly in light of the risks of continued litigation. Thus, I believe that the
proposed Settlement is fair, reasonable, and adequate to the Settlement Class and I strongly
endorse approval of the Settlement by the Court.
III.

LEAD COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES
7.

I believe that Lead Counsel’s request for an award of attorneys’ fees in the amount

of 25% of the Settlement Fund is fair and reasonable in light of the work counsel performed on
behalf of the Settlement Class. I have evaluated Lead Counsel’s fee request by considering the
work performed, the recovery obtained for the Settlement Class, the fact that Lead Counsel agreed
to represent the Settlement Class and myself on an entirely contingent basis and also agreed to
advance all litigation costs and expenses, and the risks of the Action, and have authorized this fee
request for the Court’s ultimate determination. Based on my experience working with my counsel,
my general knowledge that contingent fees of one-quarter (25%) of the recovery are unexceptional
in complicated securities class actions like this one, the excellent result achieved, and my
understanding that even a one-quarter fee will not result in any significant “multiple” on the value
of counsel’s time, I support their fee and expense application.
8.

I further believe that the litigation expenses being requested for reimbursement to

counsel are reasonable, and represent costs and expenses necessary for the prosecution and
resolution of the claims in the Action. Based on the foregoing, and consistent with my obligation
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to the Settlement Class to obtain the best result at the most efficient cost, I fully support Lead
Counsel’s motion for an award of attorneys’ fees and reimbursement of litigation expenses.
9.

I understand that the PSLRA expressly provides for an incentive award—including

the reimbursement of a class representative’s reasonable costs and expenses—to a party serving
on behalf of a Class, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Lead Counsel’s
request for reimbursement of litigation expenses, I am requesting an incentive award which
includes reimbursement for the costs and expenses that I incurred directly relating to my
representation of the Settlement Class in the Action.
10.

The time that I devoted to the representation of the Settlement Class in this Action

was time that I otherwise would have spent on other professional activities and, thus, represented
a cost to me. In total, I conservatively estimate that I have spent at least 32 hours in connection
with bringing this case on behalf of the Settlement Class and in discharging my duties as a member
of the Lead Plaintiff group. Therefore, based on the time and effort I have spent on this case, the
success that has been achieved in obtaining an excellent $8.25 million settlement on behalf of the
Class, and my understanding from Lead Counsel that incentive awards are awarded in similar
circumstances in federal courts, I request that the Court approve my request for an incentive award
of $5,000.
IV.

CONCLUSION
11.

In conclusion, I was closely involved throughout the prosecution and settlement of

the claims in this Action, strongly endorse the Settlement as fair and adequate, and believe that the
Settlement represents a significant recovery for the Settlement Class. Accordingly, I respectfully
request that the Court approve: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the Plan of Allocation; (b) Lead Counsel’s motion for an award of
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attorneys’ fees and reimbursement of litigation expenses; and (c) my request for an incentive
payment which includes, but is not limited to, reimbursement of my reasonable costs and expenses
directly related to my representation of the Class, pursuant to the PSLRA.
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed this 10th day of March, 2021.

_______________________
Juan Taveras
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 1:18-CV-06965-JGK

IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

CLASS ACTION

DECLARATION OF AMIT KATIYAR IN SUPPORT OF
(1) LEAD PLAINTIFF’S MOTION FOR FINAL APPROVAL OF
CLASS ACTION SETTLEMENT AND PLAN OF ALLOCATION AND FINAL
CERTIFICATION OF SETTLEMENT CLASS, AND (2) LEAD COUNSEL’S
MOTION FOR AN AWARD OF ATTORNEYS’ FEES, REIMBURSEMENT
OF EXPENSES, AND INCENTIVE AWARDS TO LEAD PLAINTIFF
I, Amit Katiyar, hereby declare under penalty of perjury as follows:
1.

I am a member of the Court-appointed Lead Plaintiff Helios and Matheson Investor

Group (“Lead Plaintiff”) in the above-captioned securities class action (the “Action”). I submit
this declaration in support of: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the proposed Plan of Allocation; (b) Lead Counsel’s motion for an
award of attorneys’ fees and reimbursement of litigation expenses; and (c) approval of my request
for an incentive payment which includes, but is not limited to, reimbursement of my reasonable
costs and expenses directly related to my representation of the Class, pursuant to the Private
Securities Litigation Reform Act of 1995 (“PSLRA”).
2.

I am aware of and understand the requirements and responsibilities of a

representative plaintiff in a securities class action, including those set forth by the PSLRA. I am
over the age of 18 and have personal knowledge of the matters set forth in this Declaration, as I
have been directly involved in monitoring and overseeing the prosecution of the Action, as well
as the negotiations leading to the Settlement, and I could and would testify competently to these
matters.
1

Case 1:18-cv-06965-JGK Document 136-8 Filed 04/01/21 Page 3 of 7

I.

PLAINTIFF AMIT KATIYAR’S OVERSIGHT OF THE LITIGATION
3.

I have a PhD in Pharmaceuticals and am a director of a pharmaceuticals company.

I have resided in Pennsylvania for about four years. I have been investing in securities for
approximately twelve years and am an experienced investor. Based on my own research of Helios
and Matheson Analytics, Inc. (“Helios”), I purchased Helios common stock during the Class
Period alleged in the Action and suffered a loss due to the allegations in the Action. In 2018, on
my own initiative, I contacted Levi & Korsinsky, LLP (“Levi & Korsinsky” or “Lead Counsel”)
to obtain more information concerning this matter and decided to retain Levi & Korsinsky to seek
appointment as Lead Plaintiff.
4.

Throughout the litigation, I received periodic status reports from Lead Counsel on

case developments, and participated in regular discussions concerning the prosecution of the
Action, the strengths of and risks to the claims, and potential settlement. In particular, throughout
the course of this Action, I: (a) researched news related to Helios and its securities; (b) regularly
communicated through written correspondence and on telephone calls with my attorneys and my
co-Plaintiffs regarding the posture and progress of the case; (c) reviewed all significant pleadings
and briefs filed in the Action; (d) reviewed the Court’s orders and discussed them with my
attorneys; (e) consulted with my attorneys regarding the possibility of pursuing mediation, the
overall settlement prospects and objectives, and status of the parties’ negotiations throughout the
settlement; and (f) evaluated and approved the proposed Settlement.
II.

APPROVAL OF THE SETTLEMENT
5.

Through my active participation, I was kept informed of the progress of the

Settlement negotiations in this litigation by Lead Counsel. Before and during the mediation process
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presided over by Mr. David Murphy, I conferred with my attorneys and my co-Plaintiffs regarding
the parties’ respective positions and the mediator’s recommendation.
6.

Based on my involvement throughout the prosecution and resolution of the claims

asserted in the Action, I believe that the Settlement provides an excellent recovery for the
Settlement Class, particularly in light of the risks of continued litigation. Thus, I believe that the
proposed Settlement is fair, reasonable, and adequate to the Settlement Class and I strongly
endorse approval of the Settlement by the Court.
III.

LEAD COUNSEL’S MOTION FOR AN AWARD OF ATTORNEYS’ FEES AND
REIMBURSEMENT OF LITIGATION EXPENSES
7.

I believe that Lead Counsel’s request for an award of attorneys’ fees in the amount

of 25% of the Settlement Fund is fair and reasonable in light of the work counsel performed on
behalf of the Settlement Class. I have evaluated Lead Counsel’s fee request by considering the
work performed, the recovery obtained for the Settlement Class, the fact that Lead Counsel agreed
to represent the Settlement Class and myself on an entirely contingent basis and also agreed to
advance all litigation costs and expenses, and the risks of the Action, and have authorized this fee
request for the Court’s ultimate determination. Based on my experience working with my counsel,
my general knowledge that contingent fees of one-quarter (25%) of the recovery are unexceptional
in complicated securities class actions like this one, the excellent result achieved, and my
understanding that even a one-quarter fee will not result in any significant “multiple” on the value
of counsel’s time, I support their fee and expense application.
8.

I further believe that the litigation expenses being requested for reimbursement to

counsel are reasonable, and represent costs and expenses necessary for the prosecution and
resolution of the claims in the Action. Based on the foregoing, and consistent with my obligation
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to the Settlement Class to obtain the best result at the most efficient cost, I fully support Lead
Counsel’s motion for an award of attorneys’ fees and reimbursement of litigation expenses.
9.

I understand that PSLRA expressly provides for an incentive award—including the

reimbursement of a class representative’s reasonable costs and expenses—to a party serving on
behalf of a Class, 15 U.S.C. § 78u-4(a)(4). For this reason, in connection with Lead Counsel’s
request for reimbursement of litigation expenses, I am requesting an incentive award which
includes reimbursement for the costs and expenses that I incurred directly relating to my
representation of the Settlement Class in the Action.
10.

The time that I devoted to the representation of the Settlement Class in this Action

was time that I otherwise would have spent on other professional activities and, thus, represented
a cost to me. In total, I conservatively estimate that I have spent at least 120 hours in connection
with bringing this case on behalf of the Settlement Class and in discharging my duties as a member
of the Lead Plaintiff group. Therefore, based on the time and effort I have spent on this case, the
success that has been achieved in obtaining an excellent $8.25 million settlement on behalf of the
Class, and my understanding from Lead Counsel that incentive awards are awarded in similar
circumstances in federal courts, I request that the Court approve my request for an incentive award
of $5,000.
IV.

CONCLUSION
11.

In conclusion, I was closely involved throughout the prosecution and settlement of

the claims in this Action, strongly endorse the Settlement as fair and adequate, and believe that the
Settlement represents a significant recovery for the Settlement Class. Accordingly, I respectfully
request that the Court approve: (a) Lead Plaintiff’s motion for final approval of the proposed
Settlement and approval of the Plan of Allocation; (b) Lead Counsel’s motion for an award of
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attorneys’ fees and reimbursement of litigation expenses; and (c) my request for an incentive
payment which includes, but is not limited to, reimbursement of my reasonable costs and expenses
directly related to my representation of the Class, pursuant to the PSLRA
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I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
Executed this 23rd day of March, 2021.
_______________________
Amit Katiyar
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
Case No. 1:18-CV-06965-JGK

IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

CLASS ACTION

DECLARATION OF SHANNON L. HOPKINS ON BEHALF OF
LEVI & KORSINSKY, LLP IN SUPPORT OFAPPLICATION
FOR AN AWARD OF ATTORNEYS’ FEES AND EXPENSES
I, SHANNON L. HOPKINS, declare as follows, pursuant to 28 U.S.C. §1746:
1.

I am a partner of the law firm of Levi & Korsinsky, LLP. I am submitting this

declaration in support of my firm’s application for an award of attorneys’ fees and expenses in
connection with services rendered in the above-captioned action (the “Action”) from inception
through December 23, 2020 (the “Time Period”).
2.

My firm, which served as lead counsel in the Action, was responsible for, and

involved in, all aspects of the litigation, such as review of: (i) press releases, news articles,
transcripts, and other public statements issued by or concerning Helios, MoviePass, and the
Individual Defendants; (ii) research reports issued by financial analysts concerning Helios’s
business; (iii) Helios’s filings with the U.S. Securities and Exchange Commission (“SEC”); (iv)
docket entries from civil actions involving Defendants filed in courts around the country, including
filings in the Bankruptcy; (v) documents concerning regulatory actions involving Defendants,
including records received pursuant to the state of New York’s Freedom of Information Law; (vi)
review and analysis of the complaint filed in the Bankruptcy Trustee’s derivative action; and (vii)
other publicly available information and data concerning Helios, its securities, and the markets
therefore.

1
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3.

Also, in connection with the litigation, my firm performed substantial legal tasks,

including, among other things: (i) drafting the initial complaint, the First Amended Complaint
(“FAC” at ECF 64-2), the Second Amended Complaint the (“SAC” at ECF 74), and the Third
Amended complaint (“TAC” at ECF 92); (ii) legal research and voluminous briefing related to
opposing Defendants’ motions to dismiss the SAC and the TAC (ECF Nos. 83, 97-97, 115); (iii)
researching, briefing, and arguing Plaintiffs’: (1) Notice of Request and Request for Judicial Notice
in Opposition to Defendants’ Motion to Dismiss; and, or in the Alternative; (2) Notice of Motion
and Motion for Leave to Supplement the Second Amended Class Action Complaint (ECF Nos.
84-86, 91); (iii) researching and fully briefing Plaintiffs’ Motion for Limited Relief from the
PSLRA Discovery Stay (ECF Nos. 109-110, 116-117); (iv) extensive research relating theories at
issue for both liability and damages and in relation to the Bankruptcy and the claims of the
Bankruptcy Trustee; (v) engaging in hard-fought, and arm’s-length settlement negotiations
facilitated and supervised by Mr. David Murphy, including a pre-mediation presentation to the
Individual Defendants and their insurance carriers, extensive pre-mediation briefing, a full-day
mediation session, and follow-up negotiations; (vi) negotiation and drafting the Stipulation and
related settlement documents, preparing the preliminary approval papers, working with Plaintiffs’
damages expert to prepare the proposed Plan of Allocation, and overseeing the Court-approved
notice process.
4.

The accompanying Declaration of Shannon L. Hopkins in support of (1) Lead

Plaintiff’s Motion for Final Approval of Class Action Settlement and Plan of Allocation and Final
Certification of Settlement Class, and (2) Lead Counsel’s Motion for an Award of Attorneys’ Fees,
Reimbursement of Expenses, and Incentive Awards to Lead Plaintiff further explains the work
performed by Plaintiffs’ Counsel in this Action.
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5.

The information in this Declaration regarding my firm’s time and expenses is taken

from time and expense records prepared and maintained by the firm in the ordinary course of
business. These records (and backup documentation where necessary) were reviewed to confirm
both the accuracy of the entries as well as the necessity for and reasonableness of the time and
expenses incurred in the Action. The review also confirmed that the firm’s guidelines and policies
regarding expenses were followed. I believe that the time reflected in the firm’s lodestar
calculation and the expenses for which payment is sought are reasonable in amount and were
necessary for the effective and efficient prosecution and resolution of the Action. In addition, I
believe that the expenses are all of a type that would normally be charged to a fee-paying client in
the private legal marketplace.
6.

The schedule attached hereto as Exhibit A is a summary indicating the amount of

time spent by attorneys and professional support staff members of my firm who were involved in
the prosecution of the Action, and the lodestar calculation based on my firm’s current hourly rates.
For personnel who are no longer employed by my firm, the lodestar calculation is based upon the
rates for such personnel in his or her final year of employment by my firm. The schedule was
prepared from daily time records regularly prepared and maintained by my firm. Time expended
after entry of the Court’s Order Granting Preliminary Approval of Class Action Settlement,
Approving Form and Manner of Notice, and Setting Date for Hearing on Final Approval of
Settlement dated December 23, 2020, has been excluded in order to exclude time spent in preparing
the application for fees and payment of expenses, the motion for final approval, and associated
documents.
7.

The total number of hours spent on this Action reported by my firm during the Time

Period is 2,142.50. The total lodestar amount for reported attorney/professional staff time based
on my firm’s current rates is $1,296,695.75.
3
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8.

The hourly rates for the attorneys and professional support staff of my firm included

in Exhibit A are my firm’s usual and customary hourly rates. My firm’s lodestar figures are based
upon the firm’s hourly rates, which do not include charges for expense items. Expense items are
recorded separately and are not duplicated in the hourly rates.
9.

As detailed in Exhibit B, my firm has incurred a total of $93,581.04 in expenses in

connection with the prosecution of the Action. The expenses are reflected on the books and records
of my firm. These books and records are prepared from expense vouchers, check records, and
other source materials and are an accurate record of the expenses incurred.
10.

With respect to the standing of my firm, attached hereto as Exhibit C is a brief

biography of my firm.
I declare under penalty of perjury that the foregoing is true and correct.
Executed this 1st day of April, 2021.
/s/ Shannon L. Hopkins
Shannon L. Hopkins
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IN RE HELIOS AND MATHESON ANALYTICS, INC. SECURITIES LITIGATION
No. 1:18-CV-06965-JGK
EXHIBIT A
LODESTAR REPORT
FIRM: LEVI & KORSINSKY, LLP
REPORTING PERIOD: INCEPTION THROUGH DECEMBER 23, 2020
Professional
Ed Korsinsky
Joseph Levi
Shannon Hopkins
Andrew Lencyk
Sebastian Tornatore
Chris Kupka
Stephanie Bartone
James Grohsgal
William Fields
Greg Potrepka
Andrew Rocco
Michael Keating
Cecille Cargill
Zac Gazzard
Ettienna Gallaher
Jenn Tash
Jeremy Kemp
Mallory Papp
Samantha Halliday
Cassidy Mills
Joanna Chlebus
TOTALS

Status
P
P
P
OC
OC
A
A
A
A
A
A
A
A
PL
PL
PL
PL
PL
PL
PL
PL

Total Hours
2.25
35.25
263.55
0.80
4.00
28.25
75.25
0.70
40.00
764.70
468.25
92.20
42.50
2.00
16.85
1.85
6.75
117.75
118.10
60.50
1.00
2,142.50

P=Partner; OC=Of Counsel A=Associate; Pl=Paralegal.

Rate
$1,050.00
$1,050.00
$1,000.00
$850.00
$800.00
$650.00
$650.00
$635.00
$625.00
$600.00
$575.00
$500.00
$495.00
$375.00
$325.00
$325.00
$325.00
$325.00
$325.00
$265.00
$265.00

Lodestar
$2,362.50
$37,012.50
$263,550.00
$680.00
$3,200.00
$18,362.50
$48,912.50
$444.50
$25,000.00
$458,820.00
$269,243.75
$46,100.00
$21,037.50
$750.00
$5,476.25
$601.25
$2,193.75
$38,268.75
$38,382.50
$16,032.50
$265.00
$1,296,695.75
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IN RE HELIOS AND MATHESON ANALYTICS, INC. SECURITIES LITIGATION
No. 1:18-CV-06965-JGK
EXHIBIT B
EXPENSE REPORT
FIRM: LEVI & KORSINSKY, LLP
CATEGORY

TOTAL AMOUNT

Copying Expenses

$108.32

Legal Research Expenses

$448.48

Investigator Fees

$31,353.75

Expert Fees

$31,815.00

Postage Fees
Mediation Expenses

$93.49
$28,334.00

Work-Related Transportation/Meals/Lodging

$447.12

Filing Fees

$980.88

TOTAL

$93,581.04
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IN RE HELIOS AND MATHESON ANALYTICS, INC. SECURITIES LITIGATION
No. 1:18-CV-06965-JGK
EXHIBIT C
LEVI & KORSINSKY, LLP FIRM RESUME

Case 1:18-cv-06965-JGK Document 136-9 Filed 04/01/21 Page 9 of 66

RESUME

NEW YORK
55 Broadway
10th Floor
New York, NY 10006
T. 212-363-7500
F. 212-363-7171
WASHINGTON, D.C.
1101 30th Street NW
Suite 115
Washington, D.C. 20007
T. 202-524-4290
F. 202-333-2121
CONNECTICUT
1111 Summer Street
Suite 401
Stamford, CT 06905
T. 203-992-4523
CALIFORNIA
Los Angeles
445 South Figueroa Street
31st Floor
Los Angeles, CA 90071
T. 213-985-7290
San Francisco
388 Market Street
Suite 1300
San Francisco, CA 94111
T. 415-373-1671
F. 415-484-1294

Levi&Korsinsky LLP
LeviKorsinsky
www.zlk.com

Case 1:18-cv-06965-JGK Document 136-9 Filed 04/01/21 Page 10 of 66

CONTENTS
About the Firm
Practice Areas
Securities Fraud Class Actions
Derivative, Corporate Governance & Executive Compensation
Mergers & Acquisitions
Consumer Litigation

Our Attorneys

2

Managing
Partners

EDUARD KORSINSKY
JOSEPH E. LEVI

Partners

NICHOLAS I. PORRITT
DONALD J. ENRIGHT
SHANNON L. HOPKINS
GREGORY MARK NESPOLE

Counsel

ANDREW E. LENCYK
KRISTINA MENTONE
SEBASTIAN TORNATORE

Associates

STEPHANIE A. BARTONE
JORDAN A. CAFRITZ
DAVID C. JAYNES
CORREY A. KAMIN
MICHAEL KEATING

Staﬀ Attorneys

ALEXANDER AHERN
KATHY AMES-VALDIVIESO
PERRI AL-RAHIM
EMILY BARLOW
VINCENT BEVILLE
SAMANTHA BRAND
KAROLINA CAMPBELL
LAVERNE CAMPESE
CHRISTINA CHELLIAH
GRAHAM CLEGG
STEPHEN CRAWFORD

DANIEL TEPPER
ELIZABETH K. TRIPODI
ADAM M. APTON

ALEXANDER KROT
COURTNEY E. MACCARONE
ADAM C. MCCALL
RYAN MESSINA
MELISSA MULLER

DOMINIQUE DUFFUS
BRIGGS FENWICK-PERRY
CHRISTINA FUHRMAN
WARREN GASKILL
CHARLOTTE HILL
UDEME IKPE
PAMELA HUNTER
GARY ISHIMOTO
KEVIN LACORTE
KATHLEEN LYNCH
PETER MA

RUBEN MARQUEZ
MARKO MIKIN
JENNIFER MITTASCH
MALIKA NAPOLI
VICTORIA NEWMAN
TINA NUCCITELLI
RODNEY NUTT
CHERYL OOSTERHOUT
MIRACLE PIERRE
MEREDYTH ROMALIS
MARTIN ROSENFELD

ZACHARY NESS
GREGORY M. POTREPKA
ANDREW ROCCO
BRIAN STEWART
MAX WEISS

CHRISMY SAGAILLE
JOSHUA SCHECHTER
RHOSEAN SCOTT
TREVER SIMS
CATHERINE SOO
VIRGINIA SOURLIS
TIMOTHY SULLIVAN
KEIAH TOWNSEND
NEERAJA VISWANATHAN
RAZVAN VOICU
WALLACE WADE

AARON WECKER

Case 1:18-cv-06965-JGK Document 136-9 Filed 04/01/21 Page 11 of 66

ABOUT THE FIRM
Levi & Korsinsky, LLP is a national law ﬁrm with decades of combined experience litigating complex securities,
class, and consumer actions in state and federal courts throughout the country. Our main oﬃce is located in
New York City and we also maintain oﬃces in Connecticut, California, and Washington, D.C.
We represent the interests of aggrieved shareholders in class action and derivative litigation through the vigorous
prosecution of corporations that have committed securities fraud and boards of directors who have breached
their ﬁduciary duties. We have served as Lead and Co-Lead Counsel in many precedent–setting litigations,
recovered millions of dollars for shareholders via securities fraud lawsuits, and obtained fair value,
multi-billion-dollar settlements in merger transactions.
We also represent clients in high-stakes consumer class actions against some of the largest corporations in
America. Our legal team has a long and successful track record of litigating high-stakes, resource-intensive cases
and consistently achieving results for our clients.
Our attorneys are highly skilled and experienced in the ﬁeld of securities class action litigation. They bring a vast
breadth of knowledge and skill to the table and, as a result, are frequently appointed Lead Counsel in complex
shareholder and consumer litigations in various jurisdictions. We are able to allocate substantial resources to each
case, reviewing public documents, interviewing witnesses, and consulting with experts concerning issues particular
to each case. Our attorneys are supported by exceptionally qualiﬁed professionals including ﬁnancial experts,
investigators, and administrative staﬀ, as well as cutting-edge technology and e-discovery systems. Consequently,
we are able to quickly mobilize and produce excellent litigation results. Our ability to try cases, and win them,
results in substantially better recoveries than our peers.
We do not shy away from uphill battles – indeed, we routinely take on complex and challenging cases, and we
prosecute them with integrity, determination, and professionalism.

“…a model for how [the] great legal profession should
conduct itself.”
Justice Timothy S. Driscoll in Grossman v. State Bancorp, Inc., Index No. 600469/2011
(N.Y. Sup. Ct. Nassau Cnty. Nov. 29, 2011)
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PRACTICE AREAS
Securities Class Actions
According to Lex Machina’s second annual Securities Litigation Report, Levi & Korsinsky was the Top Securities Firm
for the period of January 2017 to June 30, 2018, with 266 lawsuits ﬁled during that period. Law360.com dubbed the
Firm one of the “busiest securities ﬁrms” in what is “on track to be one of the busiest [years] for federal securities
litigation.” Our ﬁrm has been appointed Lead Counsel in a signiﬁcant number of class actions ﬁled in both federal
and state courts across the country.
In In re Tesla Inc. Securities Litigation, 18-cv-04865-EMC (N.D. Cal), the ﬁrm is sole Lead Counsel representing
the class of Tesla investors who were injured as a result of Elon Musk’s “funding secured” tweet of August 7, 2018.
The case has survived defendants’ motion to dismiss and is now in discovery. It is set for trial in March 2022.
Damages are estimated as exceeding $2 billion.
In In re U.S. Steel Consolidated Cases, 17-559-CB (W.D. Pa.) the ﬁrm is sole Lead Counsel representing U.S. Steel
investors who were harmed by U.S. Steel’s misrepresentations regarding the maintenance of its manufacturing
facilities. Defendants’ motion to dismiss has been denied and the class of investors certiﬁed by the District Court.
The class action case is now in discovery.
In Ford v. TD Ameritrade Holding Corporation, 14-cv-396 (D. Neb.), the Firm was appointed Lead Counsel
representing customers harmed by securities fraud scheme that has netted TD Ameritrade well over a billion dollars
at their expense since the beginning of the class period at the cost of the execution quality of their orders. After
defeating a motion to dismiss, we achieved certiﬁcation of the class using cutting edge data analysis techniques to
precisely measure damages incurred by the millions of class members.
In Rougier v. Applied Optoelectronics, Inc., 17-cv-2399 (S.D. Tex.) the Firm served as sole Lead Counsel,
prevailed against Defendants' Motion to Dismiss, and achieved class certiﬁcation before the Parties reached a
settlement. The Court granted ﬁnal approval of a $15.5 million settlement on November 24, 2020.
As Lead Counsel in In re Avon Products Inc. Securities Litigation, 1:19-cv-01420-MKV (S.D.N.Y.), pending in the U.S.
District Court for the Southern District of New York, the Firm achieved a $14.5 million cash settlement to successfully
end claims alleged by a class of investors that the beauty company loosened its recruiting standards in its critical
market in Brazil, eventually causing the company's stock price to crater. The case raised important issues concerning
the use of conﬁdential witnesses located abroad in support of scienter allegations and the scope of the attorney
work product doctrine with respect to what discovery could be sought of conﬁdential sources who are located in
foreign countries.
4
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In In re Restoration Robotics, Inc. Sec. Litig., 5:18-cv-03712-EJD (N.D. Cal.), the Firm is sole Lead Counsel and has
prevailed on a Motion to Dismiss. The class action is in the early stages of discovery and shareholders stand to recover
damages in connection with an Initial Public Oﬀering.
In Stein v. U.S. Xpress Enterprises, Inc., et al., 19-cv-98-TRM-CHS (E.D. Tenn.) the Firm is Co-Lead Counsel representing
a certiﬁed class of USX investors and has prevailed on a Motion to Dismiss. The class action is in the early stages of
discovery and shareholders stand to recover damages in connection with an Initial Public Oﬀering.
We have also been appointed Lead or Co-Lead Counsel in the following securities class actions:
• In

re Minerva Neurosciences, Inc. Securities Litigation, 1:20-cv-12176-GAO (D. Mass. March 5, 2021)
Pine Investments v. CVR Reﬁning, LP, et al., 1:20-cv-02863-AT (S.D.N.Y Jan. 5, 2021)
• The Daniels Family 2001 Revocable Trust v. Las Vegas Sands Corp., et al., 1:20-cv-08062-JMF (D. Nev. Jan. 5, 2021)
• Yaroni v. Pintec Technology Holdings Limited, et al., 1:20-cv-08062-JMF (S.D.N.Y. Dec. 15, 2020)
• Nickerson v. American Electric Power Company, Inc., et al., 2:20-cv-04243-SDM-EPD (S.D. Ohio Nov. 24, 2020)
• Ellison v. Tuﬁn Software Technologies Ltd., et al., 1:20-cv-05646-GHW (S.D.N.Y. Oct. 19, 2020)
• Hartel v. The Geo Group, Inc., et al., 9:20-cv-81063-RS (S.D. Fla. Oct. 1, 2020)
• Posey, Sr. v. Brookdale Senior Living, Inc., et al., 3:20-cv-00543-AAT (M.D. Tenn. Sept. 14, 2020)
• Snyder v. Baozun Inc., 1:19-cv-11290-ALC (S.D.N.Y. Sept. 8, 2020)
• In re eHealth Inc. Sec. Litig., 20-cv-02395-JST (N.D.Cal. Jun. 24, 2020)
• Mehdi v. Karyopharm Therapeutics Inc., 19-cv-11972-NMG (D. Mass. Apr. 29, 2020)
• Brown v. Opera Ltd., 20-cv-00674-JGK (S.D.N.Y. Apr. 17, 2020)
• In re Dropbox Sec. Litig., 19-cv—06348-BLF (N.D.Cal. Jan. 16, 2020)
• Chen v. Yunji Inc., 19-cv-6403-LDH-SMG (E.D.N.Y. Feb. 3, 2020)
• Zhang v. Valaris plc, 19-cv-7816-NRB (S.D.N.Y. Dec. 23, 2019)
• In re Sundial Growers Inc. Sec. Litig., 19-cv-08913-ALC (S.D.N.Y. Dec. 20, 2019)
• Costanzo v. DXC Technology Co., 19-cv-05794-BLF (N.D.Cal. Nov. 20, 2019)
• Ferraro Family Foundation, Inc. et al., v. Corcept Therapeutics Incorporated, 19-cv-1372-LHK (N.D.Cal. Oct. 7, 2019)
• Roberts v. Bloom Energy Corp., 19-cv-02935-HSG (N.D.Cal. Sept. 3, 2019)
• Luo v. Sogou Inc., 1:19-cv-00230-JPO (S.D.N.Y. Apr. 2, 2019)
• Jakobsen v. Aphria Inc., 18-cv-11376-GBD (S.D.N.Y. Mar. 27, 2019)
• Chew v. MoneyGram International, Inc., 1:18-cv-07537 (E.D. Ill. Feb. 12, 2019)
• Johnson v. Costco Wholesale Corp., 18-cv-01611-TSZ (W.D.Wash. Jan. 30, 2019)
• Tung v. Dycom Industries, Inc., 9:18-cv-81448-RLR (S.D. Fla. Jan. 11, 2019)
• Guyer v. MGT Capital Investments, Inc., 1:18-cv-09228-LAP (S.D.N.Y. Jan. 9, 2019)
• In re Adient plc Sec. Litig., 1:18-CV-09116 (S.D.N.Y. Dec. 21, 2018)
• In re Tesla Inc. Sec. Litig., 3:18-cv-04865-EMC (N.D. Cal. Nov. 27, 2018)
• In re Helios and Matheson Analytics, Inc. Sec. Litig., 1:18-cv-06965-JGK (S.D.N.Y. Nov. 16, 2018)
• White
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re Prothena Corp. plc Sec. Litig., 1:18-cv-06425 (S.D.N.Y. Oct. 31, 2018)
• Pierrelouis v. Gogo Inc., 18-cv-04473 (N.D. Ill. Oct. 10, 2018)
• Balestra v. Cloud With Me Ltd., 2:18-cv-00804-LPL (W.D. Pa. Oct. 18, 2018)
• In re Restoration Robotics, Inc. Sec. Litig., 5:18-cv-03712-EJD (N.D. Cal. Oct. 2, 2018)
• Balestra v. Giga Watt, Inc., 2:18-cv-00103-SMJ (E.D. Wash. June 28, 2018)
• Chandler v. Ulta Beauty, Inc., 1:18-cv-01577 (N.D. Ill. June 26, 2018)
• In re Longﬁn Corp. Sec. Litig., 1:18-cv-2933 (S.D.N.Y. June 25, 2018)
• Chahal v. Credit Suisse Group AG, 1:18-cv-02268-AT (S.D.N.Y. June 21, 2018)
• In re Bitconnect Sec. Litig., 9:18-cv-80086-DMM (S.D. Fla. June 19, 2018)
• In re Aqua Metals Sec. Litig., 4:17-cv-07142-HSG (N.D. Cal. May 23, 2018)
• Davy v. Paragon Coin, Inc., 4:18-cv-00671-JSW (N.D. Cal. May 10, 2018)
• Rensel v. Centra Tech, Inc., 17-cv-24500-JLK (S.D. Fla. Apr. 11, 2018)
• Cullinan v. Cemtrex, Inc. 2:17-cv-01067 (E.D.N.Y. Mar. 3, 2018)
• In re Navient Corporation Sec. Litig., 1:17-cv-08373-RBK-AMD (D.N.J. Feb. 2, 2018)
• Huang v. Depomed, Inc., 3:17-cv-04830-JST (N.D. Cal. Dec. 8, 2017)
• In re Regulus Therapeutics Inc. Sec. Litig., 3:17-cv-00182-BTM-RBB (D. Mass. Oct. 26, 2017)
• Murphy III v. JBS S.A., 1:17-cv-03084-ILG-RER (E.D.N.Y. Oct. 10, 2017)
• Ohren v. Amyris, Inc., 3:17-cv-002210-WHO (N.D. Cal. Aug. 8, 2017)
• Beezley v. Fenix Parts, Inc., 2:17-cv-00233 (D.N.J. June 28, 2017)
• M & M Hart Living Trust v. Global Eagle Entertainment, Inc., 2:17-cv-01479 (C.D. Cal. June 26, 2017)
• In re Insys Therapeutics, Inc., 1:17-cv-1954 (S.D.N.Y. May 31, 2017)
• Clevlen v. Anthera Pharmaceuticals, Inc., 3:17-cv-00715 (N.D. Cal. May 18, 2017)
• In re Agile Therapeutics, Inc. Sec. Litig., 3:17-cv-00119-AET-LHG (D.N.J. May 15, 2017)
• Roper v. SITO Mobile Ltd., 2:17-cv-01106-ES-MAH (D.N.J. May 8, 2017)
• In re Illumina, Inc. Sec. Litig., 3:16-cv-03044-L-KSC (S.D. Cal. Mar. 30, 2017)
• In re PTC Therapeutics, Inc., 2:16-cv-01224-KM-MAH (D.N.J. Nov. 14, 2016)
• The TransEnterix Investor Group v. TransEnterix, Inc., 5:16-cv-00313-D (E.D.N.C. Aug. 30, 2016)
• Gormley v. magicJack VocalTec Ltd., 1:16-cv-01869-VM (S.D.N.Y. July 12, 2016)
• Azar v. Blount Int’l Inc., Civ. No. 3:16-cv-00483-SI (D. Or. July 1, 2016)
• Plumley v. Sempra Energy, 3:16-cv-00512-BEN-RBB (S.D. Cal. June 6, 2016)
• Francisco v. Abengoa, S.A., 1:15-cv-06279-ER (S.D.N.Y. May 24, 2016)
• De Vito v. Liquid Holdings Group, Inc., 2:15-cv-06969-KM-JBC (D.N.J. Apr. 7, 2016)
• Ford v. Natural Health Trends Corp., 2:16-cv-00255-TJH-AFM (C.D. Cal. Mar. 29, 2016)
• Levin v. Resource Capital Corp., 1:15-cv-07081-LLS (S.D.N.Y. Nov. 24, 2015)
• Martin v. Altisource Residential Corp., 1:15-cv-00024 (D.V.I. Oct. 7, 2015)
• Paggos v. Resonant, Inc., 2:15-cv-01970 SJO (VBKx) (C.D. Cal. Aug. 7, 2015)
• Fragala v. 500.com Ltd., 2:15-cv-01463-MMM (C.D. Cal. July 7, 2015)
• Stevens v. Quiksilver Inc., 8:15-cv-00516-JVS-JCGx. (C.D. Cal. June 26, 2015)
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re Ocean Power Technologies, Inc. Sec. Litig., 14-3799 (FLW) (LHG) (D.N.J. Mar. 17, 2015)
• In re Energy Recovery Inc. Sec. Litig., 3:15-cv-00265 (N.D. Cal. Jan. 20, 2015)
• Klein v. TD Ameritrade Holding Corp., 3:14-cv-05738 (D. Neb. Dec. 2, 2014)
• In re China Commercial Credit Sec. Litig., 1:15-cv-00557 (ALC) (D.N.J. Oct. 31, 2014)
• In re Violin Memory, Inc. Sec. Litig., 4:13-cv-05486-YGR (N.D. Cal. Feb. 26, 2014)
• Berry v. Kior, Inc., 4:13-cv-02443 (S.D. Tex. Nov. 25, 2013)
• In re OCZ Technology Group, Inc. Sec. Litig., 3:12-cv-05265-RS (N.D. Cal. Jan. 4, 2013)
• In re Digital Domain Media Group, Inc. Sec. Litig., 12-CIV-14333 (JEM) (S.D. Fla. Sept. 20, 2012)
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Derivative, Corporate Governance & Executive Compensation
As a leader in achieving important corporate governance reforms for the beneﬁt of shareholders, the Firm protects
shareholders by enforcing the obligations of corporate ﬁduciaries. Our eﬀorts include the prosecution of derivative
actions in courts around the country, making pre-litigation demands on corporate boards to investigate misconduct,
and taking remedial action for the beneﬁt of shareholders. In situations where a company’s board responds to a
demand by commencing its own investigation, we frequently work with the board’s counsel to assist with and
monitor the investigation, ensuring that the investigation is thorough and conducted in an appropriate manner.
We have also successfully prosecuted derivative and class action cases to hold corporate executives and board
members accountable for various abuses and to help preserve corporate assets through longlasting and meaningful
corporate governance changes, thus ensuring that prior misconduct does not reoccur. We have extensive experience
challenging executive compensation and recapturing assets for the beneﬁt of companies and their shareholders. We
have secured corporate governance changes to ensure that executive compensation is consistent with
shareholder-approved compensation plans, company performance, and federal securities laws.
The Firm was lead counsel in the derivative action styled Police & Retirement System of the City of Detroit et al.
v. Robert Greenberg et al., C.A. No. 2019-0578 (Del. Ch.). The action resulted in a settlement where Skechers Inc.
cancelled nearly $20 million in equity awards issued to Skechers’ founder Robert Greenberg and two top oﬃcers in
2019 and 2020. Also, under the settlement, Skechers' board of directors must retain a consultant to advise on
compensation decisions going forward.
In In re Google Inc. Class C Shareholder Litigation, C.A. No. 7469-CS (Del. Ch.), we challenged a stock
recapitalization transaction to create a new class of nonvoting shares and strengthen the corporate control of the
Google founders. We helped achieve an agreement that provided an adjustment payment to existing shareholders
harmed by the transaction as well as providing enhanced board scrutiny of the Google founders’ ability to transfer
stock. Ultimately, Google’s shareholders received payments of $522 million and total net beneﬁts estimated as
exceeding $3 billion.
In In re Activision, Inc. Shareholder Derivative Litigation, No. 06-cv-04771-MRP (JTLX) (C.D. Cal.), we were Co-Lead
Counsel and challenged executive compensation related to the dating of options. This eﬀort resulted in the recovery
of more than $24 million in excessive compensation and expenses, as well as the implementation of substantial
corporate governance changes.
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In Pfeiﬀer v. Toll (Toll Brothers Derivative Litigation), C.A. No. 4140-VCL (Del. Ch.), we prevailed in defeating defendants’
motion to dismiss in a case seeking disgorgement of proﬁts that company insiders reaped through a pattern of
insider-trading. After extensive discovery, we secured a settlement returning $16.25 million in cash to the company,
including a signiﬁcant contribution from the individuals who traded on inside information.
In Rux v. Meyer, C.A. No. 11577-CB (Del. Ch.), we challenged the re-purchase by Sirius XM of its stock from its controlling
stockholder, Liberty Media, at an inﬂated, above-market price. After defeating a motion to dismiss and discovery, we
obtained a settlement where SiriusXM recovered $8.25 million, a substantial percentage of its over-payment.
In In re EZCorp Inc. Consulting Agreement Derivative Litig., C.A. 9962-VCL, (Del. Ch.), we challenged lucrative
consulting agreements between EZCorp and its controlling stockholders. After surviving multiple motions to dismiss, we
obtained a settlement where EZCorp was repaid $6.5 million it had paid in consulting fees, or approximately 33% of the
total at issue and the consulting agreements were discontinued.
In Scherer v. Lu, (Diodes Incorporated), No. 13-358-GMS, 2014 U.S. Dist. LEXIS 196440 (D. Del.), we secured the
cancellation of $4.9 million worth of stock options granted to the company’s CEO in violation of a shareholder-approved
plan, and obtained additional disclosures to enable shareholders to cast a fullyinformed vote on the adoption of a new
compensation plan at the company’s annual meeting.
In MacCormack v. Groupon, Inc., C.A. No. 13-940-GMS (D. Del. ), we caused the cancellation of $2.3 million worth of
restricted stock units granted to a company executive in violation of a shareholder-approved plan, as well as the
adoption of enhanced corporate governance procedures designed to ensure that the board of directors complies with
the terms of the plan; we also obtained additional material disclosures to shareholders in connection with a shareholder
vote on amendments to the plan.
In Edwards v. Benson, (Headwaters Incorporated), (D. Utah ), we caused the cancellation of $3.2 million worth of stock
appreciation rights granted to the company’s CEO in violation of a shareholder-approved plan and the adoption of
enhanced corporate governance procedures designed to ensure that the board of directors complies with the terms of
the plan.
In Pfeiﬀer v. Begley, (DeVry, Inc.), (Cir. Ct. DuPage Cty., Ill.), we secured the cancellation of $2.1 million worth of stock
options granted to the company’s CEO in 2008-2012 in violation of a shareholder-approved incentive plan.
In Basch v. Healy (D. Del. ), we obtained a cash payment to the company to compensate for equity awards issued to
oﬃcers in violation of the company’s compensation plan and caused signiﬁcant changes in the company’s compensation
policies and procedures designed to ensure that future compensation decisions are made consistent with the
company’s plans, charters and policies. We also impacted the board’s creation of a new compensation plan and
obtained additional disclosures to stockholders concerning the board’s administration of the company’s plan and the
excess compensation.
9
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In Kleba v. Dees, C.A. 3-1-13 (Tenn. Cir. Ct. Knox Cty.), we recovered approximately $9 million in excess
compensation given to insiders and the cancellation of millions of shares of stock options issued in violation of a
shareholder-approved compensation plan. In addition, we obtained the adoption of formal corporate governance
procedures designed to ensure that future compensation decisions are made independently and consistent with the
plan.
In Lopez v. Nudelman, (CTI BioPharma Corp.), 14-2-18941-9 SEA (Wash. Super. Ct. King Cnty.), we recovered
approximately $3.5 million in excess compensation given to directors and obtained the adoption of a cap on director
compensation, as well as other formal corporate governance procedures designed to implement best practices with
regard to director and executive compensation.
In In re i2 Technologies, Inc. Shareholder Litigation, C.A. No. 4003-CC (Del. Ch.), as Counsel for the Lead Plaintiﬀ,
we challenged the fairness of certain asset sales made by the company and secured a $4 million recovery.
In In re Corinthian Colleges, Inc. Shareholder Derivative Litigation, 8:06cv777-AHS (C.D. Cal.), we were Co-Lead
Counsel and achieved a $2 million beneﬁt for the company, resulting in the re-pricing of executive stock options and
the establishment of extensive corporate governance changes.
In Pfeiﬀer v. Alpert (Beazer Homes Derivative Litigation), C.A. No. 10-cv-1063-PD (D. Del.), we successfully
challenged certain aspects of the company’s executive compensation structure, ultimately forcing the company to
improve its compensation practices.
In In re Cincinnati Bell, Inc., Derivative Litigation, Case No. A1105305 (Ohio, Hamilton Cty.), we achieved
signiﬁcant corporate governance changes and enhancements related to the company’s compensation policies and
practices in order to better align executive compensation with company performance. Reforms included the
formation of an entirely independent compensation committee with staggered terms and term limits for service.
In Woodford v. Mizel (M.D.C. Holdings, Inc.), 1:2011cv00879 (D. Del.), we challenged excessive executive
compensation, ultimately obtaining millions of dollars in reductions of that compensation, as well as corporate
governance enhancements designed to implement best practices with regard to executive compensation and
increased shareholder input.
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Mergers & Acquisitions
Levi & Korsinsky has achieved an impressive record in obtaining injunctive relief for shareholders, and we are one of
the premier law ﬁrms engaged in mergers & acquisitions and takeover litigation, consistently striving to maximize
shareholder value. In these cases, we regularly ﬁght to obtain settlements that enable the submission of competing
buyout bid proposals, thereby increasing consideration for shareholders.
We have litigated landmark cases that have altered the landscape of mergers & acquisitions law and resulted in
multi-million dollar awards to aggrieved shareholders.
In In re Schuﬀ International, Inc. Stockholders Litigation, Case No. 10323-VCZ, we served as Co-Lead Counsel for
the plaintiﬀ class in achieving the largest recovery as a percentage of the underlying transaction consideration in
Delaware Chancery Court merger class action history, obtaining an aggregate recovery of more than $22 million -- a
gross increase from $31.50 to $67.45 in total consideration per share (a 114% increase) for tendering stockholders.
In In re Bluegreen Corp. Shareholder Litigation, Case No. 502011CA018111 (Cir. Ct. for Palm Beach Cty., FL), as
Co-Lead Counsel, we achieved a common fund recovery of $36.5 million for minority shareholders in connection
with a management-led buyout, increasing gross consideration to shareholders in connection with the transaction
by 25% after three years of intense litigation.
In In re CNX Gas Corp. Shareholder Litigation, 4 A.3d 397 (Del. Ch. 2010), as Plaintiﬀs’ Executive Committee
Counsel, we obtained a landmark ruling from the Delaware Chancery Court that set forth a uniﬁed standard for
assessing the rights of shareholders in the context of freeze-out transactions and ultimately led to a common fund
recovery of over $42.7 million for the company’s shareholders.
In Chen v. Howard-Anderson, C.A. No 5878-VCL (Del. Ch. 2010), we represented shareholders in challenging the
merger between Occam Networks, Inc. and Calix, Inc., obtaining a preliminary injunction against the merger after
showing that the proxy statement by which the shareholders were solicited to vote for the merger was materially
false and misleading. Post-closing, we took the case to trial and recovered an additional $35 million for the
shareholders.
In In re Sauer-Danfoss Stockholder Litig., C.A. No. 8396 (Del. Ch.), as one of plaintiﬀs’ co-lead counsel, we
recovered a $10 million common fund settlement in connection with a controlling stockholder merger transaction.
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In In re Yongye International, Inc. Shareholders' Litigation, Consolidated Case No.: A-12-670468-B (District Court,
Clark County, Nevada), as one of plaintiﬀs’ co-lead counsel, we recovered a $6 million common fund settlement in
connection with a management-led buyout of minority stockholders in a China-based company incorporated under
Nevada law.
In In re Great Wolf Resorts, Inc. Shareholder Litigation, C.A. No. 7328-VCN (Del. Ch. 2012), we achieved
tremendous results for shareholders, including partial responsibility for a $93 million (57%) increase in merger
consideration and the waiver of several “don’t-ask-don’t-waive” standstill agreements that were restricting certain
potential bidders from making a topping bid for the company.
In In re Talecris Biotherapeutics Holdings Shareholder Litigation, C.A. No. 5614-VCL (Del. Ch. 2010), we served as
counsel for one of the Lead Plaintiﬀs, achieving a settlement that increased the merger consideration to Talecris
shareholders by an additional 500,000 shares of the acquiring company’s stock and providing shareholders with
appraisal rights.
In In re Minerva Group LP v. Mod-Pac Corp., Index No. 800621/2013 (N.Y. Sup. Ct. Erie Cty. 2013), we obtained a
settlement in which defendants increased the price of an insider buyout from $8.40 to $9.25 per share, representing
a recovery of $2.4 million for shareholders.
In Stephen J. Dannis v. J.D. Nichols, C.A. No. 13-CI-00452 (Ky. Cir. Ct. Jeﬀerson Cty. 2014), as Co-Lead Counsel, we
obtained a 23% increase in the merger consideration (from $7.50 to $9.25 per unit) for shareholders of NTS Realty
Holdings Limited Partnership. The total beneﬁt of $7.4 million was achieved after two years of hard-fought litigation,
challenging the fairness of the going-private, squeeze-out merger by NTS’s controlling unitholder and Chairman,
Defendant Jack Nichols. The unitholders bringing the action alleged that Nichols’ proposed transaction grossly
undervalued NTS’s units. The 23% increase in consideration was a remarkable result given that on October 18, 2013,
the Special Committee appointed by the Board of Directors had terminated the existing merger agreement with
Nichols. Through counsel’s tenacious eﬀorts the transaction was resurrected and improved.
In Dias v. Purches, C.A. No. 7199-VCG (Del. Ch. 2012), Vice Chancellor Sam Glasscock, III of the Delaware Chancery
Court partially granted shareholders’ motion for preliminary injunction and ordered that defendants correct a
material misrepresentation in the proxy statement related to the acquisition of Parlux Fragrances, Inc. by
Perfumania Holding, Inc.
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In Forgo v. Health Grades, Inc., C.A. No. 5716-VCS (Del. Ch. 2010), as Co-Lead Counsel, our attorneys established
that defendants had likely breached their ﬁduciary duties to Health Grades’ shareholders by failing to maximize
value as required under Revlon, Inc. v. MacAndrews & Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986). We secured an
agreement with defendants to take numerous steps to seek a superior oﬀer for the company, including making key
modiﬁcations to the merger agreement, creating an independent committee to evaluate potential oﬀers, extending
the tender oﬀer period, and issuing a “Fort Howard” release aﬃrmatively stating that the company would participate
in good faith discussions with any party making a bona ﬁde acquisition proposal.
In In re Pamrapo Bancorp Shareholder Litigation, Docket C-89-09 (N.J. Ch. Hudson Cty. 2011) & HUD-L-3608- 12
(N.J. Law Div. Hudson Cty. 2015), we defeated defendants’ motion to dismiss shareholders’ class action claims for
money damages arising from the sale of Pamrapo Bancorp to BCB Bancorp at an allegedly unfair price through an
unfair process. We then survived a motion for summary judgment, ultimately securing a settlement recovering $1.95
million for the Class plus the Class’s legal fees and expenses up to $1 million (representing an increase in
consideration of 15-23% for the members of the Class). The case.
In In re Complete Genomics, Inc. Shareholder Litigation, C.A. No. 7888-VCL (Del. Ch. 2012), we obtained
preliminary injunctions of corporate merger and acquisition transactions, and Plaintiﬀs successfully enjoined a
“don’t-ask-don’t-waive” standstill agreement.
In In re Integrated Silicon Solution, Inc. Stockholder Litigation, Lead Case No. 115CV279142 (Super. Ct. Santa
Clara, CA 2015), we won an injunction requiring corrective disclosures concerning “don’t-ask-don’twaive” standstill
agreements and certain ﬁnancial advisor conﬂicts of interests, and contributed to the integrity of a post-agreement
bidding contest that led to an increase in consideration from $19.25 to $23 per share, a bump of almost 25 percent.
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Consumer Litigation
Levi & Korsinsky works hard to protect consumers by holding corporations accountable for defective products, false
and misleading advertising, unfair or deceptive business practices, antitrust violations, and privacy right violations.
Our litigation and class action expertise combined with our in-depth understanding of federal and state laws enable
us to ﬁght for consumers who have been aggrieved by deceptive and unfair business practices and who purchased
defective products, including automobiles, appliances, electronic goods, and other consumer products. The Firm also
represents consumers in cases involving data breaches and privacy right violations. The Firm’s attorneys have
received a number of leadership appointments in consumer class action cases, including multidistrict litigation
(“MDL”). Recently, Law.com identiﬁed the Firm as one of the top ﬁrms with MDL leadership appointments in the
article titled, “There Are New Faces Leading MDLs. And They Aren’t All Men” (July 6, 2020). Representative settled and
ongoing cases include:
In NV Security, Inc. v. Fluke Networks, Case No. CV05-4217 GW (SSx) (C.D. Cal. 2005), we negotiated a settlement
on behalf of purchasers of Test Set telephones in an action alleging that the Test Sets contained a defective 3-volt
battery. We beneﬁted the consumer class by obtaining the following relief: free repair of the 3-volt battery,
reimbursement for certain prior repair, an advisory concerning the 3-volt battery on the outside of packages of new
Test Sets, an agreement that defendants would cease to market and/or sell certain Test Sets, and a 42-month
warranty on the 3-volt battery contained in certain devices sold in the future.
In Re: Apple Inc. Device Performance Litig., Case No. 5:18-md-02827-EJD (N.D. Cal.): Plaintiﬀs’ Executive
Committee Counsel in proposed nationwide class action alleging that Apple purposefully throttled iPhone; Apple has
agreed to pay up to $500 million in cash (proposed settlement pending).
In Re: Intel Corp. CPU Marketing, Sales Practices and Products Liability Litig., Case No. 3:18-md-02828 (D. Or.):
Co-Lead Interim Class Counsel in proposed nationwide class action alleging that Intel manufactured and sold
defective central processing units that allowed unauthorized access to consumer stored conﬁdential information.
In Re: ZF-TRW Airbag Control Units Products Liability Litig., Case No. 2:19-ml-02905-JAK-FFM (C.D. Cal.): Plaintiﬀs’
Steering Committee Counsel in proposed nationwide class action alleging that defendant auto manufacturers sold
vehicles with defective airbags.
In Re: EpiPen (Epinephrine Injection, USP) Marketing, Sales Practices and Antitrust Litig., Case No.
17-md-02785 (D. Kan.): Plaintiﬀs’ Executive Committee Counsel in action alleging that Mylan and Pﬁzer violated
antitrust laws and committed other violations relating to the sale of EpiPens. Nationwide class and multistate classes
certiﬁed.
14
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Sung, et al. v. Schurman Retail Group, Case No. 17-cv-02760-LB (N.D. Cal.): Co-Lead Class Counsel in nationwide
class action alleging unauthorized disclosure of employee ﬁnancial information; obtained ﬁnal approval of
nationwide class action settlement providing credit monitoring and identity theft restoration services through 2022
and cash payments of up to $400.
Scott, et al. v. JPMorgan Chase Bank, N.A., Case No. 1:17-cv-00249 (D.D.C.): Co-Lead Class Counsel in nationwide
class action settlement of claims alleging improper fees deducted from payments awarded to jurors; 100% direct
refund of improper fees collected.
In Re: Citrix Data Breach Litig., Case No. 19-cv-61350-RKA (S.D. Fla.): Interim Class Counsel in action alleging
company failed to implement reasonable security measures to protect employee ﬁnancial information; common
fund settlement of $2.25 million pending.
Bustos v. Vonage America, Inc., Case No. 06 Civ. 2308 (HAA) (D.N.J. 2006): Common fund settlement of $1.75
million on behalf of class members who purchased Vonage Fax Service in an action alleging that Vonage made false
and misleading statements in the marketing, advertising, and sale of Vonage Fax Service by failing to inform
consumers that the protocol defendant used for the Vonage Fax Service was unreliable and unsuitable for facsimile
communications.
Masterson v. Canon U.S.A., Case No. BC340740 (Cal. Super. Ct. L.A. Cty. 2006): Settlement providing refunds to
Cannon SD camera purchasers for certain broken LCD repair charges and important changes to the product
warranty.

“The quality of the representation… has been extremely high, not just in terms of the favorable
outcome in terms of the substance of the settlement, but in terms of the diligence and the hard
work that has gone into producing that outcome.”
The Honorable Joseph F. Bianco, in Landes v. Sony Mobile Communications, 17-cv-02264-JFB-SIL (E.D.N.Y. Dec. 1, 2017)
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OUR ATTORNEYS

Managing Partners
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EDUARD KORSINSKY
MANAGING PARTNER

Eduard Korsinsky is the Managing Partner and Co-Founder of Levi & Korsinsky LLP, a national securities
ﬁrm that has recovered billions of dollars for investors since its formation in 2003. For more than 24
years Mr. Korsinsky has represented investors and institutional shareholders in complex securities
matters. He has achieved signiﬁcant recoveries for stockholders, including a $79 million recovery for
investors of E-Trade Financial Corporation and a payment ladder indemnifying investors of Google, Inc.
up to $8 billion in losses on a ground-breaking corporate governance case. His ﬁrm serves as lead
counsel in some of the largest securities matters involving Tesla, US Steel, Kraft Heinz and others. He
has been named a New York “Super Lawyer” by Thomson Reuters and is recognized as one of the
country’s leading practitioners in class action and derivative matters.
Mr. Korsinsky is also a co- founder of CORE Monitoring Systems LLC, a technology platform designed to
assist institutional clients more eﬀectively monitor their investment portfolios and maximize recoveries
on securities litigation.
Cases he has litigated include:
• E-Trade

Financial Corp. Sec. Litig., No. 07-cv-8538 (S.D.N.Y. 2007), $79 million recovery
re Activision, Inc. S’holder Derivative Litig., No. 06-cv-04771-MRP (JTLX)(C.D. Cal. 2006),
recovered $24 million in excess compensation
• Corinthian Colleges, Inc., S’holder Derivative Litig., SACV-06-0777-AHS (C.D. Cal. 2009), obtained
repricing of executive stock options providing more than $2 million in beneﬁts to the company
• Pfeiﬀer v. Toll, C.A. No. 4140-VCL (Del. Ch. 2010), $16.25 million in insider trading proﬁts recovered
• In re Net2Phone, Inc. S’holder Litig., Case No. 1467-N (Del. Ch. 2005), obtained increase in tender
oﬀer price from $1.70 per share to $2.05 per share
• In re Pamrapo Bancorp S’holder Litig., C-89-09 (N.J. Ch. Hudson Cty. 2011) & HUD-L-3608-12 (N.J. Law
Div. Hudson Cty. 2015), obtained supplemental disclosures following the ﬁling of a motion for
preliminary injunction, pursued case post-closing, defeated motion for summary judgment, and
obtained an increase in consideration of between 15-23% for the members of the Class
• In re Google Inc. Class C S’holder Litig., C.A. No. 19786 (Del. Ch. 2012), obtained payment ladder
indemnifying investors up to $8 billion in losses stemming from trading discounts expected to aﬀect
the new stock
• Woodford v. M.D.C. Holdings, Inc., 1:2011cv00879 (D. Del. 2012), one of a few successful challenges to
say on pay voting, recovered millions of dollars in reductions to compensation
• i2 Technologies, Inc. S’holder Litig., C.A. No. 4003-CC (Del. Ch. 2008), $4 million recovered, challenging
fairness of certain asset sales made by the company
• In
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• Pfeiﬀer

v. Alpert (Beazer Homes), C.A. No. 10-cv-1063-PD (D. Del. 2011), obtained substantial revisions
to an unlawful executive compensation structure
• In re NCS Healthcare, Inc. Sec. Litig., C.A. CA 19786, (Del. Ch. 2002), case settled for approximately
$100 million
• Paraschos v. YBM Magnex Int’l, Inc., No. 98-CV-6444 (E.D. Pa.), United States and Canadian cases
settled for $85 million Canadian
EDUCATION

• New York University School of Law, LL.M. Master of Law(s) Taxation(1997)
• Brooklyn Law School, J.D. (1995)
• Brooklyn College, B.S., Accounting, summa cum laude(1992)

ADMISSIONS

• New York (1996)
• New Jersey (1996)
• United States District Court for the Southern District of New York (1998)
• United States District Court for the Eastern District of New York (1998)
• United States Court of Appeals for the Second Circuit (2006)
• United States Court of Appeals for the Third Circuit (2010)
• United States District Court for the Northern District of New York (2011)
• United States District Court of New Jersey (2012)
• United States Court of Appeals for the Sixth Circuit (2013)

PUBLICATIONS

• “Best Practices for Monitoring Your Securities Portfolio in 2021.”, Building Trades News Newsletter (2020-2021)
• “Best Practices for Monitoring Your Securities Portfolio in 2021.”, The Texas Association of Public Employee Retirement
Systems (TEXPERS) Monitor (2021)
• “Best Practices for Monitoring Your Securities Portfolio in 2021.”, Michigan Association of Public Employee Retirement
Systems (MAPERS) Newsletter (2021)
• “Best Practices for Monitoring Your Securities Portfolio in 2021.”, Florida Public Pension Trustees Association (FPPTA) (2021)
• Delaware Court Dismisses Compensation Case Against Goldman Sachs, ABA Section of Securities Litigation News &
Developments (Nov. 7, 2011)
• SDNY Questions SEC Settlement Practices in Citigroup Settlement, ABA Section of Securities Litigation News &
Developments (Nov. 7, 2011)
• New York Court Dismisses Shareholder Suit Against Goldman Sachs, ABA Section of Securities Litigation News &
Developments (Oct. 31, 2011)

AWARDS
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JOSEPH E. LEVI

MANAGING PARTNER

Joseph E. Levi is a central ﬁgure in shaping and managing the Firm’s securities litigation practice. Mr.
Levi has been lead or co-lead in dozens of cases involving the enforcement of shareholder rights in the
context of mergers & acquisitions and securities fraud. In addition to his involvement in class action
litigation, he has represented numerous patent holders in enforcing their patent rights in areas
including computer hardware, software, communications, and information processing, and has been
instrumental in obtaining substantial awards and settlements.
Mr. Levi and the attorneys achieved success on behalf of the former shareholders of Occam Networks,
Inc. in litigation challenging the Company’s merger with Calix, Inc., obtaining a preliminary injunction
against the merger due to material representations and omissions in the proxy statement by which the
shareholders were solicited to vote. See Chen v. Howard-Anderson, No. 5878-VCL (Del. Ch. Jan. 24,
2011). Vigorous litigation eﬀorts continued to trial, recovering $35 million for the shareholders.
Another victory for Mr. Levi and the attorneys was in litigation challenging the acquisition of Health
Grades, Inc. by aﬃliates of Vestar Capital Partners, L.P., where it was successfully demonstrated to the
Delaware Court of Chancery that the defendants had likely breached their ﬁduciary duties to Health
Grades’ shareholders by failing to maximize value as required by Revlon, Inc. v. MacAndrews &
Forbes Holdings, Inc., 506 A.2d 173 (Del. 1986). See Weigard v. Hicks, No. 5732-VCS (Del. Ch. Sept. 3,
2010). This ruling was used to reach a favorable settlement in which defendants agreed to a host of
measures designed to increase the likelihood of superior bid. Vice Chancellor Strine “applaud[ed]” the
litigation team for their preparation and the extraordinary high-quality of the brieﬁng. He and the
attorneys also played a prominent role in the matter of In re CNX Gas Corp. Shareholders Litigation,
C.A. No. 5377-VCL (Del. Ch. 2010), in which plaintiﬀs recovered a common fund of over $42.7 million for
stockholders.

EDUCATION

• Brooklyn Law School, J.D.,magna cum laude(1995)
• Polytechnic University, B.S., summa cum laude (1984); M.S. (1986)
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ADMISSIONS

• New York (1996)
• New Jersey (1996)
• United States Patent and Trademark Oﬃce (1997)
• United States District Court for the Southern District of New York (1997)
• United States District Court for the Eastern District of New York (1997)

“[The court] appreciated very much the quality of the
argument…, the obvious preparation that went into it,
and the ability of counsel...”
Vice Chancellor Sam Glasscock, III in Dias v. Purches, C.A. No. 7199-VCG (Del. Ch. Apr. 5, 2012)
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OUR ATTORNEYS

Partners
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NICHOLAS I. PORRITT
PARTNER

Nicholas Porritt prosecutes securities class actions, shareholder class actions, derivative actions, and
mergers and acquisitions litigation. He has extensive experience representing plaintiﬀs and defendants
in a wide variety of complex commercial litigation, including civil fraud, breach of contract, and
professional malpractice, as well as defending SEC investigations and enforcement actions. Mr. Porritt
has helped recover hundreds of millions of dollars on behalf of shareholders. He was one of the Lead
Counsel in In re Google Inc. Class C Shareholder Litigation, C.A. No. 7469-CS (Del. Ch.) , which
resulted in a payment of $522 million to shareholders and overall beneﬁt of over $3 billion to Google’s
minority shareholders. He was one of the lead counsel in Chen v. Howard-Anderson, No. 5878-VCL
(Del. Ch.) that settled during trial resulting in a $35 million payment to the former shareholders of
Occam Networks, Inc., one of the largest quasi-appraisal recoveries for shareholders. Amongst other
cases, he is currently lead counsel in In re Tesla, Inc. Securities Litigation, No.
3:18-cv-04865-EMC(N.D. Cal.), representing Tesla investors who were harmed by Elon Musk’s “funding
secured” tweet from August 7, 2018 as well as lead counsel in Ford v. TD Ameritrade Holding Corp.,
No. 14-cv-396 (D. Neb.), representing TD Ameritrade customers harmed by its improper routing of their
orders. Both cases involve over $1 billion in estimated damages.
Some of Mr. Porritt’s recent cases include:
• In

re Tesla, Inc. Sec. Litig., 2020 WL 1873441 (N.D. Cal.2020)
• In Re Aphria, Inc. Securities Litigation, 2020 WL 5819548 (S.D.N.Y. 2020)
• Voulgaris, v. Array Biopharma Inc., No. 17CV02789KLMCONSOLID, 2020 WL 8367829 (D. Colo.2020)
• In Re Aphria, Inc. Securities Litigation, No. 18 CIV. 11376 (GBD), 2020 WL 5819548 (S.D.N.Y. 2020)
• In re Clovis Oncology, Inc. Deriv. Litig., 2019 WL 4850188 (Del. Ch. 2019)
• Martin v. Altisource Residential Corp., 2019 WL 2762923 (D.V.I. 2019)
• In re Navient Corp. Sec. Litig., 2019 WL 7288881 (D.N.J.2019)
• In re Bridgestone Inv. Corp., 789 Fed. App’x 13 (9th Cir. 2019)
• Klein v. TD Ameritrade Holding Corp., 327 F.R.D. 283 (D. Neb. 2018)
• Beezley v. Fenix Parts, Inc., 2018 WL 3454490 (N.D. Ill. 2018)
• In re PTC Therapeutics Sec. Litig., 2017 WL 3705801 (D.N.J. 2017)
• Zaghian v. Farrell, 675 Fed. Appx. 718, (9th Cir. 2017)
• Gormley v. magicJack VocalTec Ltd., 220 F. Supp. 3d 510 (S.D.N.Y. 2016)
• Carlton v. Cannon, 184 F. Supp. 3d 428 (S.D. Tex. 2016)
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• In

re Violin Memory Sec. Litig., 2014 WL 5525946 (N.D. Cal. Oct. 31, 2014)
v. Horovitz, 48 F. Supp. 3d 820 (D. Md. 2014)
• SEC v. Cuban, 620 F.3d 551 (5th Cir. 2010)
• Cozzarelli v. Inspire Pharmaceuticals, Inc., 549 F.3d 618 (4th Cir. 2008)
• Teachers’ Retirement System of Louisiana v. Hunter, 477 F.3d 162 (4th Cir. 2007)
• Garnitschnig

Mr. Porritt was selected by Lawdragon as one of the 500 leading plaintiﬀ lawyers in ﬁnancial litigation and
was selected to the 2020 DC Super Lawyers list published by Thomson Reuters.
Mr. Porritt speaks frequently on current topics relating to securities laws and derivative actions, including
presentations on behalf of the Council for Institutional Investors, Nasdaq, and the Practising Law Institute.
He currently serves as co-chair of the American Bar Association Sub-Committee on Derivative Actions.
Before joining the Firm, Mr. Porritt practiced as a partner at Akin Gump Strauss Hauer & Feld LLP and prior
to that was a partner at Wilson Sonsini Goodrich & Rosati PC. Mr. Porritt formerly practiced as a Barrister
and Solicitor in Wellington, New Zealand and is a Solicitor of the Senior Courts of England & Wales.

EDUCATION

• University of Chicago Law School, J.D., With Honors (1996)
• University of Chicago Law School, LL.M. (1993)
• Victoria University of Wellington, LL.B. (Hons.), With First Class Honors, Senior Scholarship (1990)

ADMISSIONS

• New York (1997)
• District of Columbia (1998)
• United States District Court for the District of Columbia (1999)
• United States District Court for the Southern District of New York (2004)
• United States Court of Appeals for the Fourth Circuit (2004)
• United States Court of Appeals for the District of Columbia Circuit (2006)
• United States Supreme Court (2006)
• United States District Court for the District of Maryland (2007)
• United States District Court for the Eastern District of New York (2012)
• United States Court of Appeals for the Second Circuit (2014)
• United States Court of Appeals for the Ninth Circuit (2015)
• United States District Court for the District of Colorado (2015)
• United States Court of Appeals for the Tenth Circuit (2016)
• United States Court of Appeals for the Eleventh Circuit (2017)
• United States Court of Appeals for the Eighth Circuit (2019)
• United States Court of Appeals for the Third Circuit (2019)

PUBLICATIONS

• “Current Trends in Securities Litigation: How Companies and Counsel Should Respond,” Inside the Minds Recent
Developments in Securities Law (Aspatore Press 2010)
23
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DONALD J. ENRIGHT
PARTNER

During his 24 years as a litigator and trial lawyer, Mr. Enright has handled matters in the ﬁelds of
securities, commodities, consumer fraud and commercial litigation, with a particular emphasis on
shareholder M&A and securities fraud class action litigation. He has been named as one of the leading
ﬁnancial litigators in the nation by Lawdragon, as a Washington, DC "Super Lawyer" by Thomson
Reuters, and as one of the city's "Top Lawyers" by Washingtonian magazine.
Mr. Enright has shown a track record of achieving victories in federal trials and appeals, including:
• Nathenson

v. Zonagen, Inc., 267 F. 3d 400, 413 (5th Cir. 2001)
v. Butler, 2005 U.S. Dist. LEXIS 7194 (W.D. Pa. April 18, 2005)
• Belizan v. Hershon, 434 F. 3d 579 (D.C. Cir. 2006)
• SEC

Most recently, in In re Schuﬀ International, Inc. Stockholders Litigation, Case No. 10323-VCZ, Mr.
Enright served as Co-Lead Counsel for the plaintiﬀ class in achieving the largest recovery as a
percentage of the underlying transaction consideration in Delaware Chancery Court merger class
action history, obtaining an aggregate recovery of more than $22 million -- a gross increase from
$31.50 to $67.45 in total consideration per share (a 114% increase) for tendering stockholders.
Similarly, as Co-Lead Counsel in In re Bluegreen Corp. Shareholder Litigation, Case No.
502011CA018111 (Cir. Ct. for Palm Beach Cnty., Fla.), Mr. Enright achieved a $36.5 million common
fund settlement in the wake of a majority shareholder buyout, representing a 25% increase in total
consideration to the minority stockholders. Also, in In re CNX Gas Corp. Shareholders Litigation, C.A.
No. 53377-VCL (Del. Ch. 2010), in which Levi & Korsinsky served upon plaintiﬀs’ Executive Committee,
Mr. Enright helped obtain the recovery of a common fund of over $42.7 million for stockholders.
Mr. Enright has also played a leadership role in numerous securities and shareholder class actions
from inception to conclusion. Most recently, he has served as lead counsel in several
cryptocurrency-related securities class actions. His leadership has produced multi-million-dollar
recoveries in shareholder class actions involving such companies as:
• Allied

Irish Banks PLC
World Communications, Ltd.
• En Pointe Technologies, Inc.
• PriceSmart, Inc.
• Polk Audio, Inc.
• Meade Instruments Corp.
• Iridium
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• Xicor,

Inc.
• Streamlogic Corp.
• Interbank Funding Corp.
• Riggs National Corp.
• UTStarcom, Inc.
• Manugistics Group, Inc.
Mr. Enright also has a successful track record of obtaining injunctive relief in connection with
shareholder M&A litigation, having won preliminary injunctions or other injunctive relief in the cases of:
• In

re Portec Rail Products, Inc. S’holder Litig., G.D. 10-3547 (Ct. Com. Pleas Pa. 2010)
• In re Craftmade International, Inc. S’holder Litig., C.A. No. 6950-VCL (Del. Ch. 2011)
• Dias v. Purches, C.A. No. 7199-VCG (Del. Ch. 2012)
• In re Complete Genomics, Inc. S’holder Litig., C.A. No. 7888-VCL (Del. Ch. 2012)
• In re Integrated Silicon Solution, Inc. Stockholder Litig., Lead Case No. 115CV279142 (Sup. Ct.
Santa Clara, CA 2015)
Mr. Enright has also demonstrated considerable success in obtaining deal price increases for
shareholders in M&A litigation. As Co-Lead Counsel in the matter of In re Great Wolf Resorts, Inc.
Shareholder Litigation, C.A. No. 7328-VCN (Del. Ch. 2012), Mr. Enright was partially responsible for a
$93 million (57%) increase in merger consideration and waiver of several “don’t-ask-don’t-waive”
standstill agreements that were precluding certain potential bidders from making a topping bid for the
company.
Similarly, Mr. Enright served as Co-Lead Counsel in the case of Berger v. Life Sciences Research, Inc.,
No. SOM-C-12006-09 (NJ Sup. Ct. 2009), which caused a signiﬁcant increase in the transaction price
from $7.50 to $8.50 per share, representing additional consideration for shareholders of
approximately $11.5 million.
Mr. Enright also served as Co-Lead Counsel in Minerva Group, LP v. Keane, Index No. 800621/2013
(NY Sup. Ct. of Erie Cnty.) and obtained a settlement in which Defendants increased the price of an
insider buyout from $8.40 to $9.25 per share.
The courts have consistently recognized and praised the quality of Mr. Enright’s work. In In re
Interbank Funding Corp. Securities Litigation (D.D.C. 02-1490), Judge Bates of the United States
District Court for the District of Columbia observed that Mr. Enright had “...skillfully, eﬃciently, and
zealously represented the class, and... worked relentlessly throughout the course of the case.”
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Similarly, in Freeland v. Iridium World Communications, LTD, (D.D.C. 99-1002), Judge Nanette
Laughrey stated that Mr. Enright had done “an outstanding job” in connection with the recovery of
$43.1 million for the shareholder class.
And, in the matter of Osieczanek v. Thomas Properties Group, C.A. No. 9029-VCG (Del. Ch. 2013),
Vice Chancellor Sam Glasscock of the Chancery Court of Delaware observed that “it’s always a pleasure
to have counsel [like Mr. Enright] who are articulate and exuberant in presenting their position,” and
that Mr. Enright’s prosecution of a merger case was “wholesome” and served as “a model of . . .
plaintiﬀs’ litigation in the merger arena.”

EDUCATION

• George Washington University School of Law, J.D. (1996), where he was a Member Editor of The George Washington University
Journal of International Law and Economics from 1994 to 1996
• Drew University, B.A., Political Science and Economics, cum laude (1993)

ADMISSIONS

• Maryland (1996)
• New Jersey (1996)
• United States District Court for the District of Maryland (1997)
• United States District Court for the District of New Jersey (1997)
• District of Columbia (1999)
• United States Court of Appeals for the Fourth Circuit (1999)
• United States Court of Appeals for the Fifth Circuit (1999)
• United States District Court for the District of Columbia (1999)
• United States Court of Appeals for the District of Columbia (2004)
• United States Court of Appeals for the Second Circuit (2005)
• United States Court of Appeals for the Third Circuit (2006)
• United States District Court for the District of Colorado (2017)

PUBLICATIONS

• “SEC Enforcement Actions and Investigations in Private and Public Oﬀerings,” Securities: Public and Private Oﬀerings, Second
Edition, West Publishing 2007
• “Dura Pharmaceuticals: Loss Causation Redeﬁned or Merely Clariﬁed?” J. Tax’n & Reg. Fin. Inst. September/October 2007, Page 5
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SHANNON L. HOPKINS
PARTNER

Shannon L. Hopkins manages the Firm’s Connecticut oﬃce. She was selected in 2013 as a New York
“Super Lawyer” by Thomson Reuters. For more than a decade Ms. Hopkins has been prosecuting a wide
range of complex class action matters in securities fraud, mergers and acquisitions, and consumer fraud
litigation on behalf of individuals and large institutional clients. Ms. Hopkins has played a lead role in
numerous shareholder securities fraud and merger and acquisition matters and has been involved in
recovering multimillion-dollar settlements on behalf of shareholders, including:
• In

re Force Protection, Inc. S’holder Litig., C.A. No. A-11-651336-B (D. Nev. 2015), $11 million
shareholder recovery
• Craig Telke v. New Frontier Media, Inc., C.A. No. 1:12-cv-02941-JLK (D. Co. 2015), $2.25 million
shareholder recovery
• Shona Investments v. Callisto Pharmaceuticals, Inc., C.A. No. 652783/2012 (NY Sup. Ct. 2015),
shareholder recovery of $2.5 million and increase in exchange ratio from 0.1700 to 0.1799
• E-Trade Financial Corp. S’holder Litig., No. 07-cv-8538 (S.D.N.Y. 2007), $79 million recovery for the
shareholder class
• In re Cogent, Inc. S’holder Litig., C.A. No. 5780-VCP (Del. Ch. 2010), $1.9 million shareholder
recovery and corrective disclosures relating to the Merger
• In re CMS Energy Sec. Litig., Civil No. 02 CV 72004 (GCS) (E.D. Mich. Sept. 6, 2007), $200 million recovery
• In re Sears, Roebuck and Co. Sec. Litig., No. 02-cv-07527 (N.D. Ill. Jan. 8, 2007), $200 million recovery
• In re El Paso Electric Co. Sec. Litig., C.A. No. 3:03-cv-00004-DB (W.D. Tex. Sept. 15, 2005),
$10 million recovery
• In re Novastar Fin. Sec. Litig., 4:04-cv-00330-ODS (W.D. Mo. Apr. 14, 2009), $7.25 million recovery
The quality of Ms. Hopkin’s work has been noted by courts. In In re Health Grades, Inc. Shareholder
Litigation, C.A. No. 5716-VCS (Del. Ch. 2010), where Ms. Hopkins was signiﬁcantly involved with the
brieﬁng of the preliminary injunction motion, then Vice Chancellor Strine “applaud[ed]” Co-Lead Counsel
for their preparation and the extraordinary high-quality of the brieﬁng.
In addition to her legal practice, Ms. Hopkins is a Certiﬁed Public Accountant (1998 Massachusetts). Prior
to becoming an attorney, Ms. Hopkins was a senior auditor with PricewaterhouseCoopers LLP, where she
led audit engagements for large publicly held companies in a variety of industries.
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EDUCATION

• Suﬀolk University Law School, J.D., magna cum laude (2003), where she served on the Journal for
High Technology and as Vice Magister of the Phi Delta Phi International Honors Fraternity
• Bryant University, B.S.B.A., Accounting and Finance, cum laude (1995), where she was elected to
the Beta Gamma Sigma Honor Society

ADMISSIONS

• Massachusetts (2003)
• United States District Court for the District of Massachusetts (2004)
• New York (2004)
• United States District Court for the Southern District of New York (2004)
• United States District Court for the Eastern District of New York (2004)
• United States District Court for the District of Colorado (2004)
• United States Court of Appeals for the First Circuit (2008)
• United States Court of Appeals for the Third Circuit (2010)
• Connecticut (2013)

PUBLICATIONS

• “Cybercrime Convention: A Positive Beginning to a Long Road Ahead,” 2 J. High Tech. L. 101 (2003)

In appointing the Firm Lead Counsel, the Honorable Gary Allen Feess
noted our “signiﬁcant prior experience in securities litigation and
complex class actions.”
Zaghian v. THQ, Inc., 2:12-cv-05227-GAF-JEM (C.D. Cal. Sept. 14, 2012)
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GREGORY MARK NESPOLE
PARTNER

Gregory Mark Nespole is a Partner of the Firm, having been previously a member of the management
committee of one of the oldest ﬁrms in New York, as well as chair of that ﬁrm’s investor protection practice.
He specializes in complex class actions, derivative actions, and transactional litigation representing
institutional investors such as public and labor pension funds, labor health and welfare beneﬁt funds, and
private institutions. Prior to practicing law, Mr. Nespole was a strategist on an arbitrage desk and an
associate in a major international investment bank where he worked on structuring private placements and
conducting transactional due diligence.
For over twenty years, Mr. Nespole has played a lead role in numerous shareholder securities fraud and
merger and acquisition matters and has been involved in recovering multi-million-dollar settlements on
behalf of shareholders, including:
• Served as co-chair of a Madoﬀ Related Litigation Task Force that recovered over several hundred

million dollars for wronged investors;

• Obtained a $90 million award on behalf of a publicly listed company against a global bank arising

out of fraudulently marketed auction rated securities;

• Successfully obtained multi-million-dollar securities litigation recoveries and/or corporate

governance reforms from Cablevision, JP Morgan, American Pharmaceutical Partners, Sepracor,
and MBIA, among many others.

Mr. Nespole’s peers have elected him a “Super Lawyer” in the class action ﬁeld annually since 2009. He is
active in his community as a youth sports coach.

EDUCATION

• Brooklyn Law School, J.D. (1993)
• Bates College, B.A. (1989)
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ADMISSIONS

• New York (1994)
• United States District Court for the Southern District of New York (1994)
• United States District Court for the Eastern District of New York (1994)
• United States Court of Appeals for the Second Circuit (1994)
• United States Court of Appeals for the Fourth Circuit (1994)
• United States Court of Appeals for the Fifth Circuit (1994)
• United States District Court for the Northern District of New York (2018)
• United States Court of Appeals for the Eighth Circuit (2019)
• United States Court of Appeals for the Third Circuit (2020)
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DANIEL TEPPER
PARTNER

Daniel Tepper is a Partner of the Firm with extensive experience in shareholder derivative suits, class
actions and complex commercial litigation. Before he joined Levi & Korsinsky, Mr. Tepper was a partner in
one of the oldest law ﬁrms in New York. He is an active member of the CPLR Committee of the New York
State Bar Association and was an early member of its Electronic Discovery Committee. Mr. Tepper has been
selected as a New York “Super Lawyer” in 2016 – 2020.
Some of the notable matters where Mr. Tepper had a leading role include:
• Siegmund v. Bian, Case No. 16-62506 (S.D. Fla.), achieving an estimated recovery of $29.93 per share on

behalf of a class of public shareholders of Linkwell Corp. who were forced to sell their stock at $0.88 per
share.
• In re Platinum-Beechwood Litigation, Case No. 18-06658 (S.D.N.Y.), achieved dismissal on behalf of an
individual investor in Platinum Partners-aﬃliated investment fund.
• Lakatamia Shipping Co. Ltd. v. Nobu Su, Index No. 654860/2016 (Sup. Ct., N.Y. Co. 2016), achieved
dismissal on suit attempting to domesticate a $40 million UK judgment in New York State.
• Zelouf Int’l Corp. v. Zelouf, 45 Misc.3d 1205(A) (Sup.Ct. N.Y. Co., 2014), representing the plaintiﬀ in an
appraisal proceeding triggered by freeze-out merger of closely-held corporation. Achieved a $10 million
verdict after eleven day trial, with the Court rejecting a discount for lack of marketability.
• Sacher v. Beacon Assocs. Mgmt. Corp., 114 A.D.3d 655 (2d Dep’t 2014), aﬃrming denial of defendants’
motion to dismiss shareholder derivative suit by Madoﬀ feeder fund against fund’s auditor for accounting
malpractice.
• In re Belzberg, 95 A.D.3d 713 (1st Dep’t 2012), compelling a non-signatory to arbitrate brokerage
agreement dispute arising under doctrine of direct beneﬁts estoppel.
• Estate of DeLeo, Case No. 353758/A (Surrog. Ct., Nassau Co. 2011), achieving a full plaintiﬀ’s verdict after
a seven day trial which restored a multi-million dollar family business to its rightful owner.
• CMIA Partners Equity Ltd. v. O’Neill, 2010 NY Slip Op 52068(U) (Sup. Ct. N.Y. Co., 2010). Representing the
independent directors of a Cayman Islands investment fund, won a dismissal on the pleadings in the ﬁrst
New York state case examining shareholder derivative suits under Cayman Islands law.
• Hecht v. Andover Assocs. Mgmt. Corp., 27 Misc 3d 1202(A) (Sup. Ct. Nassau Co., 2010), aﬀ’d, 114 A.D.3d
638 (2d Dep’t 2014). Participated in a $213 million global settlement in the ﬁrst Madoﬀrelated feeder fund
in the country to defeat a motion to dismiss.
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EDUCATION

• New York University School of Law (JD, 2000)
• The University of Texas at Austin (BA with Honors, 1997), National Merit Scholar

ADMISSIONS

• Massachusetts (retired)
• New York (2002)
• United States District Court for the Eastern District of New York (2004)
• United States District Court for the Southern District of New York (2010)
• United States District Court for the Western District of New York (2019)
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ELIZABETH K. TRIPODI
PARTNER

Elizabeth K. Tripodi focuses her practice on shareholder M&A litigation, representing shareholders of public
companies impacted by mergers, acquisitions, tender oﬀers, and other change-in-control transactions. Ms.
Tripodi has been named as a Washington, DC “Super Lawyer” and was selected as a “Rising Star” by
Thomson Reuters for several consecutive years.
Ms. Tripodi has played a lead role in obtaining monetary recoveries for shareholders in M&A litigation:
• In re Schuﬀ International, Inc. Stockholders Litigation, Case No. 10323-VCZ, achieving the largest

recovery as a percentage of the underlying transaction consideration in Delaware Chancery Court merger
class action history, obtaining an aggregate recovery of more than $22 million -- a gross increase from
$31.50 to $67.45 in total consideration per share (a 114% increase) for tendering stockholders.
• In re Bluegreen Corp. S’holder Litig., Case No. 502011CA018111 (Circuit Ct. for Palm Beach Cty., FL),
creation of a $36.5 million common fund settlement in the wake of a majority shareholder buyout,
representing a 25% increase in total consideration to the minority stockholders
• In re Cybex International S’holder Litig, Index No. 653794/2012 (N.Y. Sup. Ct. 2014), recovery of $1.8
million common fund, which represented an 8% increase in stockholder consideration in connection with
management-led cash-out merger
• In re Great Wolf Resorts, Inc. S’holder Litig, C.A. No. 7328-VCN (Del. Ch. 2012), where there was a $93
million (57%) increase in merger consideration
• Minerva Group, LP v. Keane, Index No. 800621/2013 (N.Y. Sup. Ct. 2013), settlement in which Defendants
increased the price of an insider buyout from $8.40 to $9.25 per share
Ms. Tripodi has played a key role in obtaining injunctive relief while representing shareholders in
connection with M&A litigation, including obtaining preliminary injunctions or other injunctive relief in the
following actions:
• In re Portec Rail Products, Inc. S’holder Litig, G.D. 10-3547 (Ct. Com. Pleas Pa. 2010)
• In re Craftmade International, Inc. S’holder Litig, C.A. No. 6950-VCL (Del. Ch. 2011)
• Dias v. Purches, C.A. No. 7199-VCG (Del. Ch. 2012)

• In re Complete Genomics, Inc. S’holder Litig, C.A. No. 7888-VCL (Del. Ch. 2012)

• In re Integrated Silicon Solution, Inc. Stockholder Litig., Lead Case No. 115CV279142 (Sup. Ct. Santa

Clara, CA 2015)
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Prior to joining Levi & Korsinsky, Ms. Tripodi was a member of the litigation team that served as Lead
Counsel in, and was responsible for, the successful prosecution of numerous class actions, including:
Rudolph v. UTStarcom (stock option backdating litigation obtaining a $9.5 million settlement); Grecian v.
Meade Instruments (stock option backdating litigation obtaining a $3.5 million settlement).

EDUCATION

• American University Washington College of Law, cum laude (2006), where she served as Editor in Chief of the Business Law
Brief, was a member of the National Environmental Moot Court team, and interned for Environmental Enforcement Section
at the Department of Justice
• Davidson College, B.A., Art History (2000)

ADMISSIONS

• Virginia (2006)
• District of Columbia (2008)
• United States District Court for the Eastern District of Virginia (2006)
• United States District Court for the District of Columbia (2010)
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ADAM M. APTON
PARTNER

Adam M. Apton focuses his practice on investor protection. He represents institutional investors and high
net worth individuals in securities fraud, corporate governance, and shareholder rights litigation. Prior to
joining the ﬁrm, Mr. Apton defended corporate clients against complex mass tort, commercial, and products
liability lawsuits. Thomson Reuters has selected Mr. Apton to the Super Lawyers Washington, DC
“Rising Stars” list every year since 2016, a distinction given to only the top 2.5% of lawyers.
Mr. Apton’s past representations and successes include:
• In re Tesla, Inc. Securities Litigation, No. 3:18-cv-04865-EMC (N.D. Cal.) (lead counsel in class action

representing Tesla investors who were harmed by Elon Musk’s “funding secured” tweet from August 7,
2018)
• In re Navient Corp. Securities Litigation, 17-8373 (RBK/AMD) (D.N.J.) (lead counsel in class action
against leading provider of student loans for alleged false and misleading statements about
compliance with consumer protection laws)
• In re Prothena Corporation Plc Securities Litigation, 1:18-cv-06425-ALC (S.D.N.Y.) ($15.75 million
settlement fund against international drug company for false statements about development of lead
biopharmaceutical product)
• Martin v. Altisource Residential Corporation, et al., 15-00024 (AET) (GWC) (D.V.I.) ($15. 5 million
settlement fund against residential mortgage company for false statements about compliance with
consumer regulations and corporate governance protocols)
• Levin v. Resource Capital Corp., et al., 1:15-cv-07081-LLS (S.D.N.Y.) ($9.5 million settlement in class action
over fraudulent statements about toxic mezzanine loan assets)
• Rux v. Meyer (Sirius XM Holdings Inc.), No. 11577 (Del. Ch.) (recovery of $8.25 million against SiriusXM’s
Board of Directors for engaging in harmful related-party transactions with controlling stockholder, John. C.
Malone and Liberty Media Corp.)

EDUCATION

• New York Law School, J.D., cum laude (2009), where he served as Articles Editor of the New York Law School Law Review and
interned for the New York State Supreme Court, Commercial Division
• University of Minnesota, B.A., Entrepreneurial Management & Psychology, With Distinction (2006)
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ADMISSIONS

• New York (2010)
• United States District Court for the Southern District of New York (2010)
• United States District Court for the Eastern District of New York (2010)
• District of Columbia (2013)
• United States Court of Appeals for the Ninth Circuit (2015)
• United States Court of Appeals for the Second Circuit (2016)
• United States Court of Appeals for the Third Circuit (2016)
• California (2017)
• United States District Court for the Northern District of California (2017)
• United States District Court for the Central District of California (2017)
• United States District Court for the Southern District of California (2017)
• New Jersey (2020)
• United States District Court for the District of New Jersey (2020)

PUBLICATIONS

• “Pleading Section 11 Liability for Secondary Oﬀerings” American Bar Association: Practice Points (Jan. 4, 2017)
• “Second Circuit Rules in Indiana Public Retirement System v. SAIC, Inc.” American Bar Association: Practice Points (Apr. 4, 2016)
• “Second Circuit Applies Omnicare to Statements of Opinion in Sanoﬁ” American Bar Association: Practice Points (Mar. 30, 2016)
• “Second Circuit Rules in Action AG v. China North” American Bar Association: Practice Points (Sept. 14, 2015)
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Counsel
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ANDREW E. LENCYK
COUNSEL

Andrew E. Lencyk is Of Counsel to the Firm. Prior to joining the Firm, Mr. Lencyk was a partner in an
established boutique ﬁrm in New York specializing in securities litigation. He was graduated magna cum
laude from Fordham College, New York, with a B.A. in Economics and History, where he was a member of
the College’s Honors Program, and was elected to Phi Beta Kappa. Mr. Lencyk received his J.D. from
Fordham University School of Law, where he was a member of the Fordham Urban Law Journal. He was
named to the 2013, 2014, 2015, 2016, 2017, 2018 and 2019 Super Lawyers ®, New York Metro Edition.
Mr. Lencyk has co-authored the following articles for the Practicing Law Institute’s Accountants’ Liability
Handbooks:
• Liability in Forecast and Projection Engagements: Impact of Luce v. Edelstein
• An Accountant's Duty to Disclose Internal Control Weaknesses

• Whistle-blowing: An Accountants' Duty to Disclose A Client's Illegal Acts

• Pleading Motions under the Private Securities Litigation Reform Act of 1995

• Discovery Issues in Cases Involving Auditors (co-authored and appeared in the 2002 PLI Handbook on

Accountants' Liability After Enron.)

In addition, he co-authored the following article for the Association of the Bar of the City of New York,
Corporate & Securities Law Updates:
• Safe Harbor Provisions for Forward-Looking Statements (co-authored and published by the Association of

the Bar of the City of New York, Corporate & Securities Law Updates, Vol. II, May 12, 2000)

Cases in which Mr. Lencyk actively represented plaintiﬀs include:
• Kirkland et al. v. WideOpenWest, Inc., Index No. 653248/2018 (Sup. Ct, NY County) (substantially

denying defendants’ motion to dismiss Section 11 and 12(a)(2) claims)

• In re Community Psychiatric Centers Securities Litigation, SA CV-91-533-AHS (Eex) (C.D. Cal.) and

McGann v. Ernst & Young, SA CV-93-0814-AHS (Eex) (C.D. Cal.)(recovery of $54.5 million against company
and its outside auditors)
• In re Danskin Securities Litigation, Master File No. 92 CIV. 8753 (JSM) (S.D.N.Y.);
• In re JWP Securities Litigation, Master File No. 92 Civ. 5815 (WCC) (S.D.N.Y.) (class recovery of
approximately $36 million)
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• In re Porta Systems Securities Litigation, Master File No. 93 Civ. 1453 (TCP) (E.D.N.Y.);

• In re Leslie Fay Cos. Securities Litigation, No. 92 Civ. 8036 (S.D.N.Y.)($35 million recovery)

• Berke v. Presstek, Inc., Civ. No. 96-347-M (MDL Docket No. 1140) (D.N.H.) ($22 million recovery)
• In re Micro Focus Securities Litigation, No. C-01-01352-SBA-WDB (N.D. Cal.)

• Dusek v. Mattel, Inc., et al., CV99-10864 MRP (C.D. Cal.) ($122 million global settlement)
• In re Sonus Networks, Inc. Securities Litigation-II, No. 06-CV-10040 (MLW) (D. Mass.)
• In re AIG ERISA Litigation, No. 04 Civ. 9387 (JES) (S.D.N.Y.) ($24.2 million recovery)
• In re Mutual Funds Investment Litigation, MDL No. 1586 (D. Md.)

• In re Alger, Columbia, Janus, MFS, One Group, Putnam, Allianz Dresdner, MDL No. 15863-JFM - Allianz

Dresdner subtrack (D. Md.)
• In re Alliance, Franklin/Templeton, Bank of America/Nations Funds and Pilgrim Baxter, MDL No.
15862-AMD – Franklin/Templeton subtrack (D. Md.)
• In re AIG ERISA Litigation II, No. 08 Civ. 5722 (LTS) (S.D.N.Y.) ($40 million recovery); and
• Flynn v. Sientra, Inc., CV-15-07548 SJO (RAOx) (C.D. Cal.) ($10.9 million recovery) (co-lead counsel)
Court decisions in which Mr. Lencyk played an active role on behalf of plaintiﬀs include:
• Pub. Empls' Ret. Sys. of Miss. v. TreeHouse Foods, 2018 U.S. Dist. LEXIS 22717 (N.D. Ill. Feb. 12, 2018)
(denying defendants’ motion to dismiss in its entirety)
• Flynn v. Sientra, Inc., 2016 U.S. Dist. LEXIS 83409 (C.D. Cal. June 9, 2016) (denying in substantial part
defendants’ motions to dismiss Section 10(b), Section 11 and 12(b)(2) claims), motion for
reconsideration denied, slip op. (C.D. Cal. Aug 12, 2016)
• In re Principal U.S. Property Account ERISA Litigation, 274 F.R.D. 649 (S.D. Iowa 2011) (denying
defendants’ motion to dismiss)
• In re AIG ERISA Litigation II, No. 08 Civ. 5722(LTS), 2011 U.S. Dist. LEXIS 35717 (S.D.N.Y. May 31, 2011)
(denying in substantial part defendants’ motions to dismiss), renewed motion to dismiss denied, slip
op. (S.D.N.Y. June 26, 2014)
• In re Mutual Funds Investment Litigation, 384 F. Supp. 2d 845 (D. Md. 2005) (denying in substantial part
defendants’ motions to dismiss), In re Alger, Columbia, Janus, MFS, One Group, Putnam, Allianz
Dresdner, MDL No. 15863-JFM - Allianz Dresdner subtrack (D. Md. Nov. 3, 2005) (denying in substantial
part defendants’ motions to dismiss), and In re Alliance, Franklin/Templeton, Bank of
America/Nations Funds and Pilgrim Baxter, MDL No. 15862-AMD – Franklin/Templeton subtrack (D.
Md. June 27, 2008) (same)
• In re AIG ERISA Litigation, No. 04 Civ. 9387 (JES) (S.D.N.Y. Dec. 12, 2006) (denying defendants’ motions
to dismiss in their entirety)
• Dusek v. Mattel, Inc., et al., CV99-10864 MRP (C.D. Cal. Dec. 17, 2001) (denying defendants’ motions
to dismiss Section 14(a) complaint in their entirety)
• In re Micro Focus Sec. Litig., Case No. C-00-20055 SW (N.D. Cal. Dec. 20, 2000) (denying motion to
dismiss Section 11 complaint);
• Zuckerman v. FoxMeyer Health Corp., 4 F. Supp.2d 618 (N.D. Tex. 1998) (denying defendants’ motion
to dismiss in its entirety in one of the ﬁrst cases decided in the Fifth Circuit under the Private Securities
Litigation Reform Act of 1995)
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• In re U.S. Liquids Securities Litigation, Master File No. H-99-2785 (S.D. Tex. Jan. 23, 2001) (denying

motion to dismiss Section 11 claims)

• Sands Point Partners, L.P., et al. v. Pediatrix Medical Group, Inc., et al., Case No. 99-6181-CIV-Zloch

(S.D. Fla. June 6, 2000) (denying defendants’ motion to dismiss in its entirety)

• Berke v. Presstek, Inc., Civ. No. 96-347-M (MDL Docket No. 1140) (D.N.H. Mar. 30, 1999) (denying

defendants’ motion to dismiss)

• Chalverus v. Pegasystems, Inc., 59 F. Supp. 2d 226 (D. Mass. 1999) (denying defendants’ motion to

dismiss);

• Danis v. USN Communications, Inc., 73 F. Supp. 2d 923 (N.D. Ill. 1999) (denying defendants’ motion

to dismiss)

• In re JWP Inc. Securities Litigation, 928 F. Supp. 1239 (S.D.N.Y. 1996) (denying defendants' motion for

summary judgment);

• In re Danskin Securities Litigation, Master File No. 92 CIV. 8753 (JSM) (S.D.N.Y. Feb. 23, 1994) (denying

corporate and underwriter defendants’ motions to dismiss in all respects)

• In re UCAR International Inc., Securities Litigation, No. 3:98cv600 (JBA) (D. Conn.) (Case settled during

pendency of defendants’ motion to dismiss).

EDUCATION

• Fordham University School of Law, J.D. (1992)
• Fordham College, B.A. magna cum laude, 1988)

ADMISSIONS

• New York (1993)
• Connecticut (1992)
• United States District Court for the Southern District of New York (2004)
• United States District Court for the Eastern District of New York (2004)
• United States Court of Appeals for the Second Circuit (2015)
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KRISTINA MENTONE
COUNSEL

Kristina Mentone is Of Counsel at the Firm. She is a seasoned litigator with more than 15 years of
experience in complex securities litigation. Ms. Mentone previously represented investors in residential
mortgage backed securities, helping to recover several billions of dollars of damages for her clients. She has
represented both plaintiﬀs and defendants in complex class actions and has represented major ﬁnancial
institutions in high-stakes regulatory investigations.

EDUCATION

• Fordham University School of Law, J.D., cum laude, Order of the Coif (2003)
• New York University, B.A., cum laude (1999)

ADMISSIONS

• New York (2004)
• United States District Court for the Southern District of New York (2005)
• United States District Court for the Eastern District of New York (2009)
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SEBASTIAN TORNATORE
COUNSEL

Sebastian Tornatore is Of Counsel in the Connecticut oﬃce of Levi & Korsinsky, LLP with a focus on
representing individual and institutional plaintiﬀs in federal securities fraud class actions and related
shareholder matters.
Since joining the ﬁrm in 2013, Sebastian has assisted in the recovery of millions of dollars for the beneﬁt of
shareholder classes, including:
• In re EndoChoice Holdings, Inc. Sec. Litig., C.A. No. 2016-cv-277772 (Fulton Cty. Ga.) ($8.5 million

settlement in action stemming from defendant corporation’s IPO)

• Forman v. Meridian Bioscience Inc., C.A. No. 1:17-cv-00774 (S.D. Ohio) (settlement of $2.1 million in

securities fraud action)

• In re: Comverge Inc. S’holders Litig., C.A. No. 7368 (Del. Ch.) (settlement of $5.9 million in action

arising from takeover)

Sebastian is currently litigating a variety of class actions throughout the country, including:
• Ford v. TD Ameritrade, C.A. No. 8:14-cv-396 (D. Neb.) (defeated motion to dismiss in best execution case

stemming from TD Ameritrade’s order routing practices)
• In re Restoration Robotics, Inc. Sec. Litig., C.A. No. 5:18-cv-03712-EJD (N.D. Cal.) (defeated
defendants’ motion to dismiss in part and litigating an action on behalf of a certiﬁed class of investors
in defendant company’s IPO)
• Kirkland et al. v. WideOpenWest, Inc., Index No. 653248/2018 (Sup. Ct, NY County) (defeated
defendants’ motion to dismiss in part on behalf of a proposed class of investors in defendant
company’s IPO)
• Stein v. U.S. Xpress Enterprises, Inc., C.A. No. 1:19-cv-00098 (E.D. Tenn.) (defeated defendants’ motion to
dismiss in part on behalf of a proposed class of investors in defendant company’s IPO)
Prior to joining the ﬁrm, Sebastian worked for the Connecticut Judicial System, where he gained signiﬁcant
experience assisting various state judges.
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EDUCATION

• University of Connecticut School of Law, J.D. (2012)
• Boston College, B.A., Political Science (2008)

ADMISSIONS

• Connecticut (2012)
• Massachusetts (2012)
• New York (2014)
• United States District Court for the District of Connecticut (2014)
• United States District Court for the Southern District of New York (2016)
• United States District Court for the District of Massachusetts (2016)
• United States District Court for the Eastern District of New York (2018)
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STEPHANIE A. BARTONE
ASSOCIATE

Stephanie A. Bartone practices in all areas of the ﬁrm, with a focus on securities fraud litigation. Prior to
joining the ﬁrm, Ms. Bartone worked for the Connecticut Judicial System where she assisted state court
judges in civil and family matters. Ms. Bartone also previously worked for a ﬁrm specializing in civil litigation
and criminal defense at the state and federal level. While attending The University of Connecticut School of
Law, Ms. Bartone was the Symposium Editor of the Connecticut Law Review.

EDUCATION

• The University of Connecticut School of Law, J.D. (2012)
• The University of New Hampshire, B.A., Psychology and Justice Studies, summa cum laude (2008)

ADMISSIONS

• Connecticut (2012)
• Massachusetts (2012)
• United States District Court for the District of Colorado (2013)
• United States District Court for the District of Connecticut (2015)
• United States District Court for the District of Massachusetts (2016)
• United States Court of Appeals for the Third Circuit (2020)
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JORDAN A. CAFRITZ
ASSOCIATE

Jordan Cafritz is an Associate with the Firm's Washington, D.C. oﬃce. While attending law school at
American University he was an active member of the American University Business Law Review and worked
as a Rule 16 attorney in the Criminal Justice Defense Clinic. After graduating from law school, Mr. Cafritz
clerked for the Honorable Paul W. Grimm in the U.S. District Court for the District of Maryland.

EDUCATION

• American University Washington College of Law, J.D. (2014)
• University of Wisconsin-Madison, B.A., Economics & History (2010)

ADMISSIONS

• Maryland (2014)
• District of Columbia (2018)

“I think you’ve done a superb job and I really appreciate
the way this case was handled.”
The Honorable Ronald B. Rubin in Teoh v. Ferrantino, C.A. No. 356627 (Cir. Ct. for Montgomery Cnty., MD 2012)
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DAVID C. JAYNES
ASSOCIATES

David C. Jaynes focuses his practice on investor protection and securities fraud litigation. In addition to his
law degree, Mr. Jaynes has graduate degrees in business administration and ﬁnance. Prior to joining the
ﬁrm, David worked in the Enforcement Division of the U.S Securities and Exchange Commission in the Salt
Lake Regional Oﬃce as part of the Student Honors Program. Mr. Jaynes began his career as a prosecutor
and has signiﬁcant trial experience.

EDUCATION

• University of Utah, M.S., Finance (2020)
• University of Utah, M.B.A (2020)
• The George Washington University Law School, J.D. (2015)
• Brigham Young University, B.A., Middle East Studies and Arabic (2009)

ADMISSIONS

• Maryland (2015)
• Utah (2016)
• United States District Court for the District of Utah (2016)

Vice Chancellor Sam Glasscock, III said “it’s always a pleasure to have
counsel who are articulate and exuberant…” and referred to our
approach to merger litigation as “wholesome” and “a model of…
plaintiffs’ litigation in the merger arena.”
Ocieczanek v. Thomas Properties Group, C.A. No. 9029-VCG (Del. Ch. May 15, 2014)
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CORREY A. KAMIN
ASSOCIATE

Correy A. Kamin is an experienced litigator with a focus on shareholder derivative suits, class actions, and
complex commercial litigation. Ms. Kamin began her career with the Investor Protection Bureau of
the Oﬃce of the New York State Attorney General and spent four years prosecuting shareholder derivative
actions and securities fraud litigation at one of the oldest ﬁrms in the country. Prior to joining Levi &
Korsinsky, Ms. Kamin represented both individuals and corporations in complex business disputes at a New
York litigation boutique. Ms. Kamin's unﬂappable disposition and composure reﬂect a pragmatic
approach to both litigation and negotiation. She thrives under pressure and serves as an aggressive
advocate for her clients in the most high-stakes situations. Ms. Kamin has been recognized as a Super
Lawyers Rising Star every year since 2017.

EDUCATION

• The Ohio State University Moritz College of Law, J.D. (2011)
• Georgetown University, B.S.B.A. (2008)

ADMISSIONS

• New Jersey (2011)
• New York (2012)
• United States District Court for the Southern District of New York (2015)
• United States District Court for the Eastern District of New York (2015)
• United States District Court for the District of New Jersey (2016)

PUBLICATIONS

• ““Unsafe Sexting: The Dangerous New Trend and the Need for Comprehensive Legal Reform,” 9 Ohio St. J. Crim. L. 405 (2011)
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MICHAEL KEATING
ASSOCIATE

Michael Keating is an Associate with the Firm’s Stamford oﬃce focusing on federal securities litigation. Mr.
Keating previously interned with the Division of Enforcement for the Securities and Exchange Commission
while attending law school.

EDUCATION

• University of Connecticut School of Law, J.D. (2019)
• University of Connecticut, B.A Psychology (2014)

ADMISSIONS

• Connecticut (2019)
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ALEXANDER KROT
ASSOCIATE

EDUCATION

• American University, Kogod School of Business, M.B.A. (2012)
• Georgetown University Law Center, LL.M., Securities and Financial Regulation, With Distinction (2011)
• American University Washington College of Law, J.D. (2010)
• The George Washington University, B.B.A., Finance and International Business (2003)

ADMISSIONS

• Maryland (2011)
• District of Columbia (2014)
• United States District Court for the District of Colorado (2015)
• United States Court of Appeals for the Tenth Circuit (2016)
• United States District Court for the Eastern District of Wisconsin (2017)
• United States Court of Appeals for the Third Circuit (2018)

Then Vice Chancellor Leo E. Strine, Jr. praised the Firms’
“exceedingly measured and logical” argument
Forgo v. Health Grades, Inc., C.A. No. 5716-VCS (Del. Ch. Sept. 3, 2010)
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COURTNEY E. MACCARONE
ASSOCIATE

Courtney E. Maccarone focuses her practice on prosecuting consumer class actions. Prior to joining Levi &
Korsinsky, Ms. Maccarone was an associate at a boutique ﬁrm in New York specializing in class action
litigation. While attending Brooklyn Law School, Ms. Maccarone served as the Executive Symposium Editor
of the Brooklyn Journal of International Law and was a member of the Moot Court Honor Society. Her note,
“Crossing Borders: A TRIPS-Like Treaty on Quarantines and Human Rights” was published in the Spring
2011 edition of the Brooklyn Journal of International Law.
Ms. Maccarone also gained experience in law school as an intern to the Honorable Martin Glenn of the
Southern District of New York Bankruptcy Court and as a law clerk at a New York City-based class action
ﬁrm. Ms. Maccarone has been recognized as a Super Lawyer “Rising Star” for the New York Metro area for
the past seven consecutive years.

EDUCATION

• Brooklyn Law School, J.D., magna cum laude (2011)
• New York University, B.A., magna cum laude (2008)

ADMISSIONS

• New Jersey (2011)
• New York (2012)
• United States District Court for the District of New Jersey (2012)
• United States District Court for the Eastern District of New York (2012)
• United States District Court for the Southern District of New York (2012)

PUBLICATIONS

• “Crossing Borders: A TRIPS-Like Treaty on Quarantines and Human Rights,” published in the Spring 2011 edition of the
Brooklyn Journal of International Law
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ADAM C. MCCALL
ASSOCIATE

Mr. McCall is an Associate with the Firm. Prior to joining Levi & Korsinsky, Mr. McCall was an extern at the
Securities and Exchange Commission’s Division of Corporate Finance.

EDUCATION

• Georgetown University Law Center, LL.M., Securities and Financial Regulation (2015)
• California Western School of Law, J.D., cum laude (2013)
• Santa Clara University, Certiﬁcate of Advanced Accounting Proﬁciency (2010)
• University of Southern California, B.A. Economics (2008)

ADMISSIONS

• California (2014)
• United States District Court for the Central District of California (2015)
• United States District Court for the Eastern District of California (2015)
• United States District Court for the Northern District of California (2015)
• United States District Court for the Southern District of California (2015)
• United States Court of Appeals for the Ninth Circuit (2016)
• District of Columbia (2017)
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RYAN MESSINA
ASSOCIATE

Ryan Messina is an Associate in Levi and Korsinsky’s New York oﬃce. During law school, he worked at The
Land Use and Sustainable Development Clinic helping to draft ordinances for developing communities and
create conservation easements. He also interned for the Commercial Division of the New York Supreme
Court.

EDUCATION

• West Virginia University College of Law, J.D. (2019)
• West Virginia College of Business and Economics, M.B.A (2019)
• West Virginia University, B.A. cum laude (2016)

ADMISSIONS

• West Virginia (2019)
• New York (2020)
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MELISSA MULLER
ASSOCIATE

Melissa Muller is an Associate with the Firm’s New York Oﬃce focusing on federal securities litigation. Ms.
Muller previously worked as a paralegal for the New York oﬃce while attending law school.

EDUCATION

• New York Law School, J.D., Dean’s Scholar Award, member of the Dean’s Leadership Council (2018)
• John Jay College of Criminal Justice, B.A. (2013), magna cum laude

ADMISSIONS

• New York (2019)
• United States District Court for the Southern District of New York (2020)
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ZACHARY NESS
ASSOCIATE

Mr. Ness is an Associate with the Firm in the Washington, D.C. oﬃce, where he focuses his practice on
ﬁnancial litigation, including class action litigation relating to corporate governance, securities,
cryptocurrencies, and initial coin oﬀerings. During law school, he was an honors intern for the Trading and
Markets Division of the U.S. Securities and Exchange Commission, where he practiced in the oﬃces of
Trading Practices and Market Supervision. In addition, he was a judicial intern for the Superior Court of the
District of Columbia, and a research assistant tasked with examining modern constitutional privacy law
issues.

EDUCATION

• Georgetown University Law Center, J.D. (2019)
• Rutgers University (New Brunswick) (2016), summa cum laude

ADMISSIONS

• District of Columbia (2020)

PUBLICATIONS

• “A Fighting Chance: Ensuring Choice of Representation,” 31 GEO. J. LEGAL ETHICS 781 (2018)
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GREGORY M. POTREPKA
ASSOCIATE

Gregory M. Potrepka is an Associate in Levi & Korsinsky’s Connecticut oﬃce. Mr. Potrepka is an experienced
lawyer having litigated cases in State, Federal, and Tribal courts, at both the trial and appellate levels. While
in law school, Mr. Potrepka clerked in the Civil Division of the United States Attorney's Oﬃce for the District
of Columbia.

EDUCATION

• University of Connecticut School of Law, J.D. (2015)
• University of Connecticut Department of Public Policy, M.P.A. (2015)
• University of Connecticut, B.A., Political Science (2010)

ADMISSIONS

• Connecticut (2015)
• Mashantucket Pequot Tribal Court (2015)
• United States District Court for the District of Connecticut (2016)
• United States District Court for the Southern District of New York (2018)
• United States District Court for the Eastern District of New York (2018)
• United States Court of Appeals for the Third Circuit (2020)

55

Case 1:18-cv-06965-JGK Document 136-9 Filed 04/01/21 Page 64 of 66

ANDREW ROCCO
ASSOCIATE

Andrew Rocco is an Associate with the Firm in the Connecticut oﬃce. As a law student, he interned for the
Oﬃce of the Attorney General for the State of Connecticut in the Employment Rights Department and
served as the Editor-in-Chief of the Quinnipiac Probate Law Journal.

EDUCATION

• Quinnipiac University School of Law, J.D., summa cum laude (2017)
• Champlain College, B.A., Legal Studies, summa cum laude (2014)

ADMISSIONS

• Connecticut (2017)
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BRIAN STEWART
ASSOCIATE

Brian Stewart is an Associate with the Firm practicing in the Washington, D.C. oﬃce. Prior to joining the
ﬁrm, Mr. Stewart was an associate at a small litigation ﬁrm in Washington D.C. and a regulatory analyst at
the Financial Industry Regulatory Authority (FINRA). During law school, he interned for the Enforcement
Divisions of the SEC and CFPB.

EDUCATION

• American University Washington College of Law, J.D. (2012)
• University of Washington, B.S., Economics and Mathematics (2008)

ADMISSIONS

• Maryland (2012)
• District of Columbia (2014)
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MAX WEISS
ASSOCIATE

Max Weiss focuses his practice on investor protection and securities fraud litigation. He is proﬁcient in
litigation, legal research, motion practice, case evaluation and settlement negotiation. Prior to joining the
ﬁrm, Max practiced in the general liability area and has extensive experience litigating high-exposure
personal injury claims in New York State and federal trial and appellate courts. While in law school, Max
gained experience helping pro se debtors prepare and ﬁle Chapter 7 and Chapter 13 petitions with the
New York Legal Assistance Group (NYLAG) Bankruptcy Project and served as an intern to the Honorable
Sean Lane of the Southern District of New York Bankruptcy Court.

EDUCATION

• St. John’s School of Law, J.D. (2018), where he served as the Senior Executive Editor of the Journal of Civil Rights &
Economic Development
• Colgate University, B.A., Political Science (2011)

ADMISSIONS

• New York (2019)
• United States District Court for the Southern District of New York (2019)
• United States District Court for the Eastern District of New York (2019)
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
IN RE HELIOS AND MATHESON
ANALYTICS, INC. SECURITIES
LITIGATION

Case No. 1:18-CV-06965-JGK
CLASS ACTION

DECLARATION OF LAWRENCE P. EAGEL ON BEHALF OF
BRAGAR EAGEL & SQUIRE, P.C. IN SUPPORT OF APPLICATION
FOR AN AWARD OF ATTORNEYS’ FEES AND EXPENSES
I, LAWRENCE P. EAGEL, declares as follows, pursuant to 28 U.S.C. §1746:
1.

I am a partner and shareholder of the law firm of Bragar Eagel & Squire, P.C. I am

submitting this declaration in support of our firm’s application for an award of attorneys’ fees and
expenses in connection with services rendered in the above-captioned action (the “Action”) from
inception through December 23, 2020 (the “Time Period”).
2.

My firm served as additional counsel in the Action, participating in litigating this

Action with Lead Counsel, Levi & Korsinsky, LLP. Our work involved all aspects of the litigation,
such as review of: (i) press releases, news articles, transcripts, and other public statements issued
by or concerning Helios, MoviePass, and the Individual Defendants; (ii) research reports issued
by financial analysts concerning Helios’s business; (iii) Helios’s filings with the U.S. Securities
and Exchange Commission (“SEC”); (iv) docket entries from civil actions involving Defendants
filed in courts around the country, including filings in the Bankruptcy; (v) review and analysis of
the complaint filed in the Bankruptcy Trustee’s derivative action; and (vi) other publicly available
information and data concerning Helios, its securities, and the markets therefore.
3.

Also, in connection with the litigation, our firm performed substantial legal tasks,

including assisting with, among other things: (i) drafting the initial complaint, the First Amended
Complaint (“FAC” at ECF 64-2), the Second Amended Complaint the (“SAC” at ECF 74), and
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the Third Amended complaint (“TAC” at ECF 92); (ii) legal research and voluminous briefing
related to opposing Defendants’ motions to dismiss the SAC and the TAC (ECF Nos. 83, 97-97,
115); (iii) researching, briefing, and arguing Plaintiffs’: (1) Notice of Request and Request for
Judicial Notice in Opposition to Defendants’ Motion to Dismiss; and, or in the Alternative; (2)
Notice of Motion and Motion for Leave to Supplement the Second Amended Class Action
Complaint (ECF Nos. 84-86, 91); (iii) researching and fully briefing Plaintiffs’ Motion for Limited
Relief from the PSLRA Discovery Stay (ECF Nos. 109-110, 116-117); (iv) extensive research
relating theories at issue for both liability and damages and in relation to the Bankruptcy and the
claims of the Bankruptcy Trustee; (v) engaging in hard-fought, and arm’s-length settlement
negotiations facilitated and supervised by Mr. David Murphy, including a pre-mediation
presentation to the Individual Defendants and their insurance carriers, working with Plaintiffs’
retained expert concerning the Trustee’s alleged damages, extensive pre-mediation briefing, a fullday mediation session, and follow-up negotiations; (vi) negotiation and drafting the Stipulation
and related settlement documents, preparing the preliminary approval papers, and working with
Plaintiffs’ damages expert to prepare the proposed Plan of Allocation.
4.

The accompanying Declaration of Shannon L. Hopkins in support of (1) Lead

Plaintiff’s Motion for Final Approval of Class Action Settlement and Plan of Allocation and Final
Certification of Settlement Class, and (2) Lead Counsel’s Motion for an Award of Attorneys’ Fees,
Reimbursement of Expenses, and Incentive Awards to Lead Plaintiff further explains the work
performed by Plaintiffs’ Counsel in this Action.
5.

The information in this Declaration regarding my firm’s time and expenses is taken

from time and expense records prepared and maintained by the firm in the ordinary course of
business. These records (and backup documentation where necessary) were reviewed to confirm
both the accuracy of the entries as well as the necessity for and reasonableness of the time and
2
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expenses incurred. The review also confirmed that the firm’s guidelines and policies regarding
expenses were followed. I believe that the time reflected in the firm’s lodestar calculation and the
expenses for which payment is sought are reasonable in amount and were necessary for the
effective and efficient prosecution and resolution of the Action. In addition, I believe that the
expenses are all of a type that would normally be charged to a fee-paying client in the private legal
marketplace.
6.

The schedule attached hereto as Exhibit A is a summary indicating the amount of

time spent by attorneys and professional support staff members of my firm who were involved in
the prosecution of the Action, and the lodestar calculation based on my firm’s current hourly rates.
For personnel who are no longer employed by my firm, the lodestar calculation is based upon the
rates for such personnel in his or her final year of employment by my firm. The schedule was
prepared from time records regularly prepared and maintained by our firm. Time expended after
entry of the Court’s Order Granting Preliminary Approval of Class Action Settlement, Approving
Form and Manner of Notice, and Setting Date for Hearing on Final Approval of Settlement dated
December 23, 2020, has been excluded in order to exclude time spent in preparing the application
for fees and payment of expenses, the motion for final approval, and associated documents.
7.

The total number of hours reported by our firm during the Time Period is 490.50.

The total lodestar amount for reported attorney/professional staff time based on our firm’s current
rates is $403,150.00.
8.

The hourly rates for the attorneys and professional support staff of my firm included

in Exhibit A are my firm’s usual and customary hourly rates. The firm’s lodestar figures are based
upon the firm’s hourly rates, which do not include charges for expense items. Expense items are
recorded separately and are not duplicated in the hourly rates.

3
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9.

As detailed in Exhibit B, our firm has incurred a total of $13,213.79 in expenses in

connection with the prosecution of the Action. The expenses are reflected on the books and records
of my firm. These books and records are prepared from expense vouchers, check records, and
other source materials and are an accurate record of the expenses incurred.
10.

With respect to the standing of my firm, attached hereto as Exhibit C is a brief

biography of my firm.
I declare under penalty of perjury that the foregoing is true and correct.
Executed this 1st day of April, 2021.
/s/ Lawrence P. Eagel
NAME

4
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IN RE HELIOS AND MATHESON ANALYTICS, INC. SECURITIES LITIGATION
No. 1:18-CV-06965-JGK
EXHIBIT A
LODESTAR REPORT
FIRM: BRAGAR EAGEL & SQUIRE, P.C.
REPORTING PERIOD: INCEPTION THROUGH DECEMBER 23, 2020
Professional

Status

Total Hours

Rate

Lawrence P. Eagel
Brandon Walker

P
P
P
P

67.00
95.75

$950.00
$925.00
$875.00

David Stone
Melissa Fortunato
Marion Passmore
Garam Choe
Todd Henderson
Alexandra Raymond
Dena Bielasz
Sofia Ferrara
Ian Reinicke
Lily Moran
TOTALS

OC
A
A
A
Pl
Pl
Pl
Pl

29.50
29.50
187.00
24.00
2.50
10.25
11.25
2.00
5.75
26.00
490.50

P=Partner; OC=Of Counsel A=Associate; Pl=Paralegal.

$825.00
$875.00
$650.00
$600.00
$475.00
$375.00
$325.00
$325.00
$325.00

Lodestar
$63,650.00
$97,818.75
$25,812.50
$24,337.50
$163,625.00
$15,600.00
$1,500.00
$4,868.75
$4,218.75
$650.00
$1,868.75
$8,450.00
$403,150.00
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IN RE HELIOS AND MATHESON ANALYTICS, INC. SECURITIES LITIGATION
No. 1:18-CV-06965-JGK
EXHIBIT B
EXPENSE REPORT
FIRM: BRAGAR EAGEL & SQUIRE, P.C.
CATEGORY

Expert Fees
Work-Related Transportation / Meals / Lodging
Copying Expenses
TOTAL

TOTAL AMOUNT

$13,040.00
$160.79
$13.00
$13,213.79
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IN RE HELIOS AND MATHESON ANALYTICS, INC. SECURITIES LITIGATION
No. 1:18-CV-06965-JGK
EXHIBIT C
BRAGAR EAGEL & SQUIRE, P.C. FIRM RESUME
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FIRM RESUME
Bragar Eagel & Squire, P.C. represents clients in complex litigation throughout the country.
Our practice focuses on prosecuting stockholder securities class actions, corporate
governance actions, and merger actions in federal and state courts. Our attorneys have been
appointed as lead counsel or co-lead counsel in hundreds of securities, corporate
governance, and merger actions around the country. We also have strong practices in
bankruptcy-related litigation, and we are often retained by creditor committees or postconfirmation trustees to litigate D&O and other claims for the benefit of the bankruptcy
estate or creditors. We also have a breadth of experience to litigate a full range of commercial
disputes.

Our attorneys come from various legal backgrounds and collectively have decades of
experience litigating securities class actions, corporate governance matters, merger actions,
and consumer rights actions, obtaining well over a billion dollars in recoveries for clients
and class members. We litigate cases aggressively, from the initial investigation, through
motion practice, discovery, trial and appeals. We are headquartered in New York City and
have offices in San Francisco and Los Angeles, California.
DERIVATIVE, SECURITIES, AND MERGER LITIGATION

The core of our practice is prosecuting securities class actions, corporate governance actions,
and merger actions. Our attorneys have represented stockholders in hundreds of securities
class actions, individual securities actions, corporate governance actions, and merger
actions.

We have an active practice before the Delaware Court of Chancery and have achieved success
before the Delaware Supreme Court litigating matters involving stockholder rights,
corporate governance, and limited partner rights. We are one of the nation’s leading firms
litigating complex legal issues under Delaware law applicable to alternative entities,
including publicly-traded master limited partnerships and limited liability companies.

In the master limited partnership field, we frequently represent limited partners challenging
the fairness of “conflicted” transactions between the publicly-traded partnership and its
controlling parent entity. In In re El Paso Pipeline Partners, L.P., Derivative Litigation, we
successfully tried claims before the Delaware Court of Chancery and obtained the only
verdict finding that independent directors of a master limited partnership acted with
subjective bad faith when approving a conflicted transaction with the parent. 2015 Del. Ch.
LEXIS 116 (April 20, 2015).1
In Mesirov v. Enbridge Energy Company, Inc., we obtained a very favorable ruling from the
Delaware Supreme Court, which clarified the standard applicable to certain conflicted
1 The

case was subsequently dismissed on appeal due to plaintiff’s loss of standing.

SOUTH CAROLINA

NEW YORK

CALIFORNIA
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transactions between the master limited partnership and its parent. 159 A.3d 242 (Del.
March 28, 2017).
Representative Matters

Derivative Actions
•

•

•

2 The

Mesirov v. Enbridge Energy Company, Inc., et al., C.A. No. 11314, Appeal No. 273,
(Del. Supreme Court 2016). We prosecuted class and derivative claims on behalf of
Enbridge Energy Partners, L.P. (“EEP”) against EEP’s general partner, parent, and
affiliated entities. The claims arose out of a January 2015 “drop down” transaction
pursuant to which the general partner sold certain pipeline assets to EEP for $1 billion
plus additional consideration in the form of a “special tax allocation”. We secured a
favorable ruling from the Delaware Supreme Court, reversing in part the Chancery
Court’s dismissal of the action. The action was dismissed as a result of EEP’s merger
into Enbridge Inc., which deprived the plaintiff of standing. The EEP Special
Committee that negotiated an increase in the merger price valued the derivative
claims at $111.2 million and asserted that Enbridge’s offer failed to account for this
value. Reported decisions: 159 A.3d 242 (Del. March 28, 2017) (reversing order of
dismissal); 2018 Del. Ch. LEXIS 294 (Del. Ch. August 29, 2018) (denying in part motion
to dismiss third amended complaint).
In re Activision Blizzard, Inc. Stockholder Litigation, C.A. No. 8885 (Del. Ch. 2013).
We were co-lead counsel prosecuting class and derivative claims on behalf of
Activision’s stockholders arising out of a conflicted transaction unfairly favoring
Activision’s senior management. The matter settled on the eve of trial for $275
million, by far the largest monetary settlement in the history of the Delaware Court of
Chancery and the largest cash derivative settlement in the country. In addition, the
settlement provided significant corporate governance benefits to class. Reported
decision: 86 A.3d 531 (February 21, 2014) (court compelled foreign national
directors of controlling stockholder to respond to discovery).

In re El Paso Pipeline Partners, L.P. Derivative Litigation, C.A. No. 7141 (Del. Ch.
2011). We prosecuted claims on behalf of El Paso Pipeline Partners, L.P., a public
master limited partnership, against its general partner and its sponsor, El Paso
Corporation (now merged into Kinder Morgan, Inc.). The claims arose out of the 2010
“drop down” of certain pipeline assets from the general partner to the partnership.
After trial, the Court found that the Special Committee that recommended approval
of the transaction did not believe that the transaction was in the best interests of the
partnership and, therefore, that the general partner breached the partnership
agreement by engaging in the transaction. The Court found that the partnership was
damaged in the amount of $171 million.2 Reported decision: 2015 Del. Ch. LEXIS 116
(April 20, 2015) (post-trial memorandum opinion finding that the three independent

case was subsequently dismissed on appeal due to plaintiff’s loss of standing.

www.bespc.com
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•

•

•

•

•

•

directors that approved a conflicted transaction did not believe that the transaction
was in the best interests of the partnership).

In re Third Avenue Trust Stockholder & Derivative Litigation, Cons. C.A. No. 12184
(Del. Ch. 2016). We were co-lead counsel prosecuting claims for breach of fiduciary
duty against the Trust’s officers and its investment advisor arising out of the collapse
of the Third Avenue Focused Credit Fund. The case settled for $25 million.

In re CenturyLink Sales Practices and Securities Litigation: Consolidated
Derivative Action, MDL No. 17-2795 (MJD/KMM), United States District Court for the
District of Minnesota. We were appointed sole lead counsel to pursue derivative
claims on behalf of CenturyLink against certain of its current and former directors
and officers. The claims arise out of the company’s practice of allowing its employees
to add services or lines to accounts without customer permission, resulting in millions
of dollars in unauthorized charges to CenturyLink customers.

In re Equifax, Inc. Derivative Litigation, Case No. 1:18-cv-17, United States District
Court for the Northern District of Georgia. We represent individual and institutional
stockholders prosecuting derivative claims on behalf of Equifax against certain of
Equifax’s current and former officers and directors for breaches of fiduciary duty
arising out of Equifax’s 2017 data breach.

In re Align Technology, Inc. Derivative Litigation, Lead Case No. 5:19-cv-00202LHK, United States District Court for the Northern District of California. We represent
a stockholder of Align Technology, Inc., the manufacturer of Invisalign® teeth
aligners, asserting derivative claims on behalf of the company alleging that certain
former directors and officers caused the company to make materially false and
misleading statements concerning the company’s promotions and their negative
effect on gross margins and net revenues. We were appointed co-lead counsel on
February 26, 2019.
Baron v. Sanborn, et al., Case No. 3:18-cv-04391-WHA, United States District Court
for the Northern District of California. We represent a stockholder of LendingClub
Corporation, an on-line marketplace platform that connects borrowers to lenders.
The stockholder is bringing derivative claims on behalf of the company against
certain current and former directors and officers for arising out of the company’s
business practice of make false statements to potential borrowers concerning
applicable fees and the loan approval process. The court appointed us co-lead counsel
on April 25, 2019.

Meldon v. Thompson, et al., Civil Action No.: 18-cv-10166, United States District
Court for the District of New Jersey. We represented a stockholder of Freshpet, Inc., a
manufacturer of foods for dogs and cats. The stockholder is bringing a derivative
action on behalf of the company alleging that certain current and former directors
and officers caused the company to make false and misleading statements about the
company’s business results and prospects. The claims arise out of the defendants’
www.bespc.com
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•

•

•

•

•

alleged failure to disclose expected decreases in revenues due to manufacturing
problems and financial difficulties at the company’s primary retail customers.

Walker v. Desisto, et al., Civ. A. No. 17-10738-MLW, United States District Court for
the District of Massachusetts. We represented a stockholder of Insulet Corporation
bringing derivative claims on behalf of the company against certain of the company’s
current and former directors and officers for making false and misleading statements
concerning market demand for the company’s disposable insulin delivery system,
“OmniPod.” The parties have agreed to a settlement of the matter, which remains
subject to the court’s approval.
In re Tesla Motors, Inc. Stockholder Litigation, C.A. No. 12711, Delaware Court of
Chancery. We represent institutional asset managers prosecuting direct and
derivative claims on behalf of Tesla arising out of Tesla’s acquisition of SolarCity
Corporation. The class was certified on April 18, 2019 and discovery is ongoing.
Brinckerhoff v. Texas Eastern Products Pipeline Company, L.L.C., C.A. No. 2427
(Del. Ch. 2010). We prosecuted claims on behalf of TEPPCO’s common unitholders
claiming that in a series of transactions orchestrated by TEPPCO’s general partner,
TEPPCO had been shortchanged by hundreds of millions of dollars. The action was
resolved by a merger which benefitted TEPPCO’s unitholders by more than $400
million. Reported decision: 2008 Del. Ch. LEXIS 174 (November 25, 2008) (denial in
part of motion to dismiss).

Gerber v. Enterprise Products Holdings L.L.C., C.A. No. 5989 (Del. Ch. 2013). We
served as lead counsel for derivative and class claims arising out of a variety of master
limited partnership transactions, alleging that the general partner’s approvals of the
transactions were done in bad faith and in breach of the implied covenant of good
faith and fair dealing. One action was settled by defendants agreeing to a merger that
increased the value of the limited partnership units by approximately $400 million.
In another action, after the trial court dismissed the complaint, we prevailed before
the Delaware Supreme Court to reinstate the claims for breach of implied covenant.
The matters settled for $12.4 million for the Master Limited Partnership unitholders.
Reported decision: 67 A.3d 400, overruled in part, 159 A.3d 242 (Del. June 10, 2013)
(reversing order of dismissal).

In re Allegiant Travel Co. Stockholder Derivative Litigation, Master File No. 3:1801864, United States District Court for the District of Nevada. We are co-lead counsel
representing stockholders in a derivative action asserting claims against Allegiant’s
current and former officers and directors for breaches of duties owed to the company
arising out of the company’s failures to maintain the safety of its airplanes.

Securities Class Actions
•

Lefkowitz v. Synacor, Inc., Case No. 18-2979, United States District Court for the
Southern District of New York. On October 17, 2018, we were appointed sole lead
www.bespc.com
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•

•

•

•

•

•

counsel to prosecute claims on behalf of a class of Synacor stockholders alleging that
Synacor, Inc. violated federal securities laws by making false and misleading
statements and failing to disclose adverse facts concerning a contract with AT&T.

Crago v. Charles Schwab & Co., Inc., et al., Case No. 3:16 Civ. 3938, United States
District Court for the Northern District of California. We are co-lead counsel
prosecuting claims seeking to recover damages on behalf of a class of retail brokerage
customers arising out of Charles Schwab’s alleged omissions regarding its order
routing practices. The Court denied Charles Schwab’s motion to dismiss on December
5, 2017 and the case has now proceeded into further discovery. Reported decision:
2017 U.S. Dist. LEXIS 215871 (December 5, 2017) (denial of motion to dismiss).
In re Supreme Industries, Inc., Securities Litigation, Case No. 3:17-143, United
States District Court for the District of Indiana. We are co-lead counsel prosecuting
claims on behalf of a class of stockholders alleging that Supreme Industries violated
federal securities laws by making false and misleading representations concerning its
order backlog, an indicator of its current and future financial performance.
In re BP p.l.c. Securities Litigation, Case No. 4:10-md-02185, United States District
Court for the Southern District of Texas. We represent nine institutional asset
managers that purchased BP stock on the London Stock Exchange and are
prosecuting claims against BP for violations of English securities laws arising out of
BP’s false and misleading statements concerning the safety of its offshore oil rigs and
operations and false and misleading statements regarding the size of the oil spill.

Sudunagunta v. NantKwest, Inc., et al., Case No. 2:16 Civ. 1947, United States District
Court for the Central District of California. We were co-lead counsel prosecuting a
securities class action against NantKwest, a biotechnology company that develops
immunotherapeutic agents for various clinical conditions and in which we are co-lead
counsel for the plaintiff. The action resulted from NantKwest’s false and misleading
statements in connection with its initial public offering and failure to disclose errors
in its financial filings with the SEC. On May 13, 2019, the Court granted final approval
of a settlement that will provide $12 million to the class. Reported decision: 2018
U.S. Dist. LEXIS 137084 (Aug. 13, 2018) (order granting class certification).
Xu v. Gridsum Holding Inc., et al., Case No. 1:18 Civ. 3655, United States District
Court for the Southern District of New York. We are lead counsel prosecuting claims
for violations of the federal securities laws arising out of Gridsum’s materially false
and misleading statements and omissions regarding its financial reporting. The Court
appointed us lead counsel on September 17, 2018.

Shah v. A10 Networks, Inc., et al., No. 3:18 Civ. 1772, United States District Court for
the Northern District of California. We are co-lead counsel prosecuting claims on
behalf of a class of stockholders arising out of alleged violations of the federal
securities laws related to materially false and misleading statements related to a
failure to disclose an Audit Committee investigation prompted by A10’s internal
www.bespc.com
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•

•

•

•

•

control issues, as well as allegations that improper revenue recognition caused false
financial statements. The Court appointed us lead counsel on August 31, 2018.

Cullinan v. Cemtrex, Inc., et al., Consolidated Case No. 2:17-cv-01067, United States
District Court for the Eastern District of New York. We are co-lead counsel
prosecuting claims on behalf of a class of stockholders arising out of violations of the
federal securities laws related to company insider’s improper sales of stock and false
and misleading statements concerning the company’s business operations. The court
appointed us co-lead counsel on March 9, 2018. The Parties negotiated a settlement
of the action for a $625,000 cash payment to the Class, which is subject to final
approval by the Court.
In re Altice USA, Inc. Securities Litigation, Index No. 711788/2018, Supreme Court
of the State of New York, Queens County. We are co-lead counsel prosecuting claims
on behalf of a class of stockholders arising out of violations of the federal securities
laws related to the company’s filing of a false and misleading proxy statement in
connection with its June 2017 initial public offering.

Vardanian v. Arlo Technologies, Inc., et al., Case NO. 19cv342418, Superior Court of
the State of California, County of Santa Clara. We represent a class of Arlo
Technologies, Inc., stockholders alleging claims for violation of the federal securities
laws arising out of the company’s Registration Statement and Prospectus issued in
connection with its August 2018 initial public offering.

Alden v. FAT Brands, Inc., et al., Case No. BC716017, Superior Court for the State of
California, County of Los Angeles. We represent a class of FAT Brands stockholders
alleging claims for violation of federal securities laws arising out of the company’s
Registration Statement and Offering Circular filed in connection with its initial public
offering.

Trinad Capital Master Fund, Ltd. v Majesco Entertainment Company, et al., C.A. No.
06-05265 (D.N.J. 2006). We represented hedge fund in opt-out securities fraud
litigation against officers and directors of public company. The case resolved
favorably for client.

Merger Litigation
•

•

True Value Company, C.A. No. 2018-0257, Delaware Court of Chancery. Co-lead
counsel representing stockholder and independent retailer of True Value Company in
a challenge to the fairness of a conflicted transaction by which each True Value
stockholder would be forced to sell 70% of its shares at par value, ending up as
indirect minority members of the Company. The action resulted in additional
disclosures by defendants, which the Court found to be material.
In re Cornerstone Therapeutics, Inc. Stockholder Litigation, C.A. No. 8922,
Delaware Court of Chancery. Co-lead counsel representing a class of Cornerstone
www.bespc.com

6

Case 1:18-cv-06965-JGK Document 136-10 Filed 04/01/21 Page 15 of 25

•

•

•

•

•

Therapeutics stockholders challenging an acquisition of the company by its
controlling stockholder in a “going private” transaction. The matter settled for
$17,881,555 in cash benefits to the class.

Ross and Parker v. Rhône Capital, L.L.C. et al., Case No. CACE-16-013220 (Cir. Ct.
17th Jud. Dist., Broward Cty., Fla.). Partners of our firm were counsel in action
challenging the acquisition of Elizabeth Arden by Revlon.

In re Allion Healthcare, Inc. Shareholders Litigation, C.A. No. 5022-CC (Del. Ch.).
Partners of our firm co-lead counsel in action challenging a going-private transaction
whereby Allion merged with H.I.G. Capital Inc. and a group of Allion stockholders. The
action was settled with a $4 million payment to Allion’s unaffiliated shareholders and
additional disclosures to shareholders.

In re RehabCare Group, Inc., Shareholders Litigation, C.A. No. 6197-VCL (Del. Ch.).
Partners of our firm co-lead counsel in action challenging the acquisition of
RehabCare by Kindred Healthcare, Inc. which resulted in a $2.5 million payment to
RehabCare shareholders, modification of the merger agreement, and additional
disclosures to shareholders.

In re Atheros Communications Shareholder Litigation, C.A. No. 6124-VCN (Del.
Ch.). Partners of our firm co-lead counsel in action challenging the acquisition of
Atheros by Qualcomm Incorporated which resulted in the issuance of a preliminary
injunction by the Delaware Court of Chancery delaying the shareholder vote and
requiring additional disclosures to shareholders.
Maric Capital Master Fund, Ltd. v. PLATO Learning, Inc., C.A. No. 5402-VCS (Del.
Ch.). Partners of our firm were lead counsel in action challenging the acquisition of
PLATO by Thoma Bravo, LLC which resulted in the issuance of a preliminary
injunction by the Delaware Court of Chancery requiring additional disclosures to
shareholders.

www.bespc.com
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BANKRUPTCY AND INSOLVENCY‐RELATED LITIGATION
Our knowledge of bankruptcy law and procedure has helped us carve a niche in this oftenoverlapping sphere of litigation. We have a particularly strong practice representing clients
who have invested in companies undergoing reorganization. Because of our expertise, we
have acted as bankruptcy counsel to other firms pursuing claims on behalf of their clients.
We are also involved in more traditional aspects of reorganization and bankruptcy
proceedings. We are often retained by creditors committee or post-confirmation trustees to
pursue claims for the benefit of the estates in question, including litigation arising out of
financial misrepresentation and breaches of fiduciary duty by debtors’ directors and officers.
•

•

•

•

•

•

•

Representative Matters

Creditor Trust of Energy & Exploration Partners, Inc. v. Apollo Investment
Corporation, et al., C.A. No. 17-04035 (Bankr. N.D. Tex. 2017). We represented a postconfirmation Creditor Trust asserting claims against Apollo Investment Corporation
and affiliated entities for fraudulent conveyance arising out of Debtors’ payment of
penalty in connection with prepayment of debt. The matter settled favorably for the
Creditor Trust.

Creditor Trust of Vivaro Corporation v. Catalina Acquisitions L.LC., JAMS
Arbitration. We represented a post-confirmation Creditor Trust asserting claims for
breach of promissory note. The matter settled favorably for the Creditor Trust.

Hebrew Hospital Senior Housing, Inc., Plan Administrator, C.A. 17-01240 (Bankr.
S.D. 2017). We represent a post-confirmation Plan Administrator bringing claims for
breach of fiduciary duty against certain former officers and directors of Hebrew
Hospital Senior Housing, Inc. (“HHSH”), a bankrupt “continuing care retirement
community.” The Plan Administer is also asserting claims assigned by current and
former residents of HHSH asserting that they did not receive mandated disclosures.
Advance Watch Company, Ltd. Creditor Trust, C.A. No. 17-7461 (S.D.N.Y. 2017). We
represent a post-confirmation Liquidating Trust asserting claims for breach of
fiduciary duty against former officers and directors of Advance Watch Company, Ltd.

UGHS Senior Living, Inc. Liquidating Trust, C.A. No. 2017-75532, District Court of
State of Texas, Harris County. We represented a post-confirmation Liquidating
Trustee asserting claims for breach of fiduciary duty against former officers and
directors. The matter settled favorably for the Creditor Trust.
In re Solutions Liquidation LLC, Adv. P. No. 18-50304 (Bankr. Del. 2018). We
represent the post-confirmation Liquidating Trust bringing claims for breach of
fiduciary duty against the former officers and directors of SDI Solutions LLC.

Industrial Enterprises of America, We are litigating twelve adversary proceedings
in the Bankruptcy Court for the District of Delaware and one civil action in the United
www.bespc.com
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•

•

•

•

•

•

•

States District Court for the District of Colorado. We, along with another firm,
represent a trustee in bankruptcy of a company that was the subject of a major fraud
for which the two principals were convicted of fraud and jailed. We are pursuing the
thirteen actions against one hundred and twenty defendants for a variety of
wrongdoings, ranging from orchestrating the fraud and assisting the fraud to
constructive fraudulent conveyance and unjust enrichment.

In re Pitt Penn Holding Co., No. 09-11475 (Bankr. D. Del. 2005). We represented
Industrial Enterprises of America, Inc. in twelve different adversary proceedings in
the Bankruptcy Court, District of Delaware and one civil action in the United States
District Court for the District of Colorado. We, along with another firm, represent a
trustee in bankruptcy of a company that was the subject of a major fraud, for which
the two principals were convicted and jailed. We have pursued the thirteen actions
against one hundred and twenty defendants for a variety of wrongdoings ranging
from orchestrating and assisting the fraud to constructive fraudulent conveyance and
unjust enrichment.
In re Worldcom, No. 02-13533 (Bankr. S.D.N.Y.). We represented a patent owner in a
multimillion dollar claim for patent infringement. The case resolved favorably for
client.

In re Enron Corp., No. 01-16034 (Bankr. S.D.N.Y.). Stockholders filed suit against a
corporation that withdrew from a merger agreement with the debtor corporation
seeking to enforce the merger agreement. The case was settled for $6 million.
In re Universal Automotive Industries, Inc., No. 05-27778 (Bankr. D.N.J. 2005). We
represented trustee and secured lenders in claims against former officers and
directors. The case resolved favorably for plaintiffs.

In re Acclaim Entertainment, Inc., No. 04-85595 (Bankr. E.D.N.Y. 2004). We
represented a trustee in litigation against former officers and directors. The case
resolved favorably for trustee.

In re Allou Distributors, Inc., No. 03-82321 (Bankr. E.D.N.Y.). We represented trustee
and secured lenders in claims against former officers and directors. The case resolved
favorably for plaintiffs.
Arbor Place, L.P. v. Encore Opportunity Fund, L.L.C., No. 20436 (Del. Ch. 2003).
Investors in a hedge fund sued for misrepresenting the value of the investments. The
case resolved favorably for plaintiffs.
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CONSUMER CLASS ACTIONS
We have extensive experience litigating class actions on behalf of consumers. We have
prosecuted claims for damages arising out of data breaches, defective coin-counting
machines, and consumer loyalty programs.
•

•

•

Sateriale v. R.J. Reynolds Tobacco Co., Inc., United States District Court for the
Central District of California. We represented a class of California adult smokers who
purchased packs of Camel cigarettes and collected Camel Cash, or “C-Notes,” as part
of the Camel Cash loyalty program. The class asserted claims that Reynolds breached
its contract with program members when, on October 1, 2006, Reynolds removed all
of the non-tobacco related merchandise from the Camel Cash program, and program
members could redeem C-Notes only for cigarettes or coupons for dollars off
cigarettes. In 2012, we obtained a victory before the United States Court of Appeals
for the Ninth Circuit reversed the district court’s dismissal of the complaint. The Ninth
Circuit found that the Camel Cash program created a unilateral contract between
consumers and Reynolds. Pursuant to a settlement reached in 2016, R.J. Reynolds
offered Class Members the opportunity to use C-Notes that they collected and held as
of October 1, 2006, to redeem for non-tobacco merchandise. Reported decisions: 697
F.3d 777 (9th Cir. October 15, 2012) (reversing order of dismissal); 2014 U.S. Dist.
LEXIS 176858 (order granting class certification); 2014 U.S. Dist. LEXIS 176858 (order
denying defendant’s motion for summary judgment).
Castillo v. Seagate Technology LLC, United States District Court for the Northern
District of California. We represented current and former employees of Seagate and
its affiliates, and the employees’ spouses, seeking damages arising from Seagate’s
March 2016 data breach in which Seagate wrongfully disclosed the employees’ 2015
Form W-2 tax information in a “phishing” scam. The matter settled in March 2018.
Pursuant to the settlement, Seagate agreed to provide Class Members with the option
to obtain two years of identity theft protection and to reimburse Class Members for
certain economic costs. Reported decision: 2017 U.S. Dist. LEXIS 187428 (order
denying in party motion to dismiss).

Feinman v. TD Bank, N.A., Supreme Court of the State of New York, New York County.
We were co-class counsel in consumer class action alleging that TD Bank’s “Penny
Arcade” coin-counting machines under-counted coins deposited by consumers. Class
counsel negotiated a $7.5 million settlement in favor of the class.
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GENERAL COMMERCIAL LITIGATION
Our attorneys handle both plaintiff and defendant work encompassing all aspects of
commercial litigation in traditional forums and through alternate dispute resolution. We
have recently brought an arbitration against a national brokerage firm, prosecuted a
consumer class action involving a marketing promotion, and defended a company and its
founder against claims of fraud in connection with the sale of a high-tech start-up. Although
frequently involved in trial practice, much of our work is consultative in nature. As such, we
act in an advisory capacity or pre-litigation mode where we attempt to solve business
disagreements and partnership disputes without commencing a formal action. This often
occurs when small businesses undergo a significant change, such as a partnership split or
business “divorce,” or in the case of a closely held business, a transition of ownership.
Additional areas of focus include commercial contract actions and personal service contracts,
both in negotiation and in contests questioning the parties’ adherence to contract terms. In
this regard, we have been involved in several arbitration cases involving major sports teams.
We also handle cases involving insurance disputes, including contesting insurance
valuations and coverage refusals.
•

•
•

•

•

Representative Matters

Dimension Trading Partners, LLC v. Jamie F. Lissette and Hammerstone NV, Inc.,
No. 650284/2013, New York Supreme Court, New York County. We defended a
proprietary trader against a claim to collect on promissory note issued in connection
with the establishment of trading relationship.

Ator Limited v. Comodo Holdings Limited, No. 12-03083 (D.N.J.). We represented
third-party defendants in a dispute arising out of the sale of a start-up company.
Financials Restructuring Partners v. Premier Bancshares, Inc., No. 651283/2013,
New York Supreme Court, New York County. We defended former bank holding
company against attempt to foreclose upon $6 million in debt securities.

325 Schermerhorn LLC v. Nevins Realty Corp. We obtained a victory on summary
judgment compelling defendants to pay $3.6 million plus interest representing a
returned down payment on four properties because of a transit easement assumedly
known to all parties at the time the contracts were executed. Reported decision at
2009 WL 997501.

Bellis v. Tokio Marine Insurance Company. We procured a $7 million settlement
after obtaining a jury verdict on liability based on causation of damage in insurance
claim. We also defeated a summary judgment motion reported at 2002 WL 193149
(S.D.N.Y.). The case involved attribution of liability for some priceless Tiffany glass
that was damaged while on exhibit in Tokyo. Reported decision at 2004 WL 1637045
(S.D.N.Y.).
www.bespc.com
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•

•

•

Paquette v. Twentieth Century Fox. Compelled Fox television to grant “created
by/inspired by” credits to authors of comic book from which television series was
adapted, establishing claim of reverse passing off, i.e., improperly taking credit for
someone else’s work, under the Lanham Act. Reported decision at 2000 WL 235133
(S.D.N.Y.).

Colton Hartnick Yamin & Sheresky v. Feinberg, New York Supreme Court, New York
County. We successfully reversed the trial court’s denial of summary judgment to law
firm on impropriety of claim of malpractice. On appeal, the court dismissed the
malpractice claim based on lack of facts to establish legal malpractice and punitive
damages. Reported decision at 227 A.D.2d 233, 642 N.Y.S.2d 283.

Raycom v. Kerns, New York Supreme Court, Kings County. We are representing a
Singapore-based aircraft part manufacturer in a breach of contract suit against a
multi-national corporation.
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OUR ATTORNEYS
Raymond A. Bragar
Ray Bragar is a partner of the firm. Ray started the firm in 1983 and
practices general litigation with a sub-specialty in real estate and real
estate litigation. He has over thirty years of experience practicing in
New York State and Federal Courts. He has handled complex trials
before juries and judges lasting several weeks and numerous appeals
in both the State and Federal Courts. He also has extensive experience
working in the nontraditional forum of alternate dispute resolution,
including multiple-week trials.

Following graduation, Ray was law clerk to the Hon. Lloyd F. McMahon who was then Chief
Judge for the United States District Court for the Southern District of New York. He also
previously worked for the firm of Katten Muchin Rosenman LLP (formerly Rosenman &
Colin, LLP).

Ray is member of the bar of the State of New York. He is also admitted to practice before the
United States Supreme court, as well as in the United States Courts of Appeals for the Second,
Fourth, and District of Columbia Circuits, United States District Courts for the Southern,
Eastern, and Northern Districts of New York, and the United States Bankruptcy Courts for
the Eastern and Southern Districts of New York. He is a member of the New York State Bar
Association, where he has been a member of the Civil Practice Law & Rules Committee since
1985.

Ray is a 1972 cum laude graduate of the Harvard Law School and is a 1968 magna cum laude
graduate of Rutgers University.
Lawrence P. Eagel

Larry Eagel is a partner in the firm and joined in 1994. Larry handles
all types of litigation, but he is particularly skilled in the areas of
securities and bankruptcy-related litigation, including class actions.
Prior to 1994, he was associated with the firm of Proskauer Rose LLP.
Larry was also a certified public accountant and worked in the late
1970’s as an auditor with Grant Thornton & Co. (formerly Alexander
Grant & Co.) in the firm’s Washington, D.C. office.

Larry is member of the bars of the State of New York and the State of New Jersey. He is also
admitted to practice before the United States Courts of Appeals for the Second and Third
Circuits, the United States District Courts for the Southern, Eastern, and Northern Districts
of New York, the United States District Court for the District of New Jersey, and the United
States Tax Court. He is a member of The Association of the Bar of the City of New York, where
he was a member of the Committee on Federal Legislation from 1993 to 1997.
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Larry is a 1983 cum laude graduate of the Brooklyn Law School, where he was a Comments
Editor of the Brooklyn Law Review. He completed his undergraduate work at George
Washington University in 1978, where he also earned an M.B.A. in 1980.
J. Brandon Walker

J. Brandon Walker is a partner in the firm. Before joining the firm in
2015, Brandon was a partner at Kirby McInerney LLP. Brandon has a
broad background in securities fraud, corporate governance, and other
complex class action and commercial litigation on behalf of shareholders.
He has represented public retirement systems, union pension funds,
European investment managers, and other institutional and individual
investors before federal, state, and appellate courts throughout the
country.

Brandon is a member of the bars of the State of New York and the State of South Carolina. He
is also admitted to practice before the United States District Court for the Southern District of
New York.

Brandon is a 2008 graduate of Wake Forest University School of Law with an MBA from the
Wake Forest University Graduate School of Management. He completed his undergraduate
work at New York University.
David J. Stone
David J. Stone is a partner in the firm, having joined in May 2011.
David has extensive experience litigating all types of commercial
matters, including securities, mortgage-backed securities, and
consumer class actions. Prior to joining the firm, David was associated
with Greenberg Traurig LLP, Morrison & Foerster LLP, and Cravath
Swaine & Moore LLP.

David is a member of the bars of the State of New York and the State
of California. He is admitted to practice before the United States Court of Appeals for the
Second and Third Circuits, and the United States District Courts for the Southern and Eastern
Districts of New York, the Northern and Central Districts of California, and the Southern
District of Texas, and the United States Bankruptcy Courts for the Southern and Eastern
Districts of New York.

David is a 1994 graduate of the Boston University School of Law, where he was an editor of
the Law Review, and a 1988 cum laude graduate of Tufts University. Following graduation,
David was law clerk to the Hon. Joseph L. Tauro who was then Chief Judge for the United
States District Court for the District of Massachusetts.
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W. Scott Holleman
Scott is a partner of the firm. He has a broad range of experience
litigating complex claims involving securities fraud, corporate
governance, mergers & acquisitions, antitrust, consumer class actions
and other litigation. Scott has represented clients in federal and state
courts throughout the nation.
Scott is a 2007 graduate of St. John’s University School of Law, and a
2003 graduate of the University of North Carolina.

Scott is a member of the bars of the State of New York and California, and is admitted to
practice before the United States Court of Appeal for the Sixth Circuit, United States District
Court for the Northern District of California, United States District Court for the Eastern,
Northern, and Southern Districts of New York, and the United States District Court for the
Eastern District of Wisconsin.
Melissa A. Fortunato
Melissa is a partner of the firm. She has a broad background in
securities fraud, corporate governance, and other complex class action
and commercial litigation on behalf of investors. Many of her cases
have involved breaches of fiduciary duties by public company boards
of directors, and she has represented institutional and individual
stockholders in the mediation and settlement of numerous derivative
and class actions.

Melissa is a 2013 magna cum laude graduate of the Pace University School of Law, where she
was a Notes Editor of the Pace Environmental Law Review, and a 2004 cum laude graduate
of Georgetown University.

Melissa is a member of the bars of the states of New York, New Jersey, Connecticut, and
California. She is admitted to practice before the United States Court of Appeals for the
Second, Fourth, Seventh and Ninth Circuits, and the United States District Courts for the
Eastern, Western, and Southern Districts of New York, the District of New Jersey, and the
Northern, Central, and Eastern Districts of California.
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Jeffrey H. Squire
Jeffrey H. Squire is Of Counsel at the firm. Jeff was previously a partner
at Kirby, McInerney & Squire LLP and Of Counsel to Wolf Popper LLP.
Jeff, as lead or co-lead counsel, has prosecuted scores of class and
derivative actions on behalf of the stockholders of many corporations,
including: Adelphia Communications Corporation; AT&T Corporation;
Bennett Funding Group; Bisys Group, Inc.; eBay, Inc.; Ford Motor

Company; The Limited Corporation; Morrison Knudsen; Washington
Group, Inc.; Waste Management, Inc.; and Woolworth, Inc. In such
cases, he has recovered over one billion dollars for stockholders.
Jeff’s ability to prosecute sophisticated class actions successfully has often been the subject
of judicial recognition:

“You have acted the way lawyers at their best ought to act. And I have had a lot of cases in 15
years now as a judge and I cannot recall a significant case where I felt people were better
represented than they are here I would say this has been the best representation that I
have ever seen.” In re Waste Management, Inc. Securities Litigation.
“Nonetheless, in this Court’s experience, relatively few cases have involved as high level of
risk, as extensive discovery, and, most importantly, as positive a final result for the class
members as that obtained in this case.” In re Bisys Securities Litigation.

Jeff is a 1976 graduate of the University of Pennsylvania Law School and a 1973 cum laude
graduate of Amherst College. He is member of the bars of the State of New York and State of
Pennsylvania (retired). He is also admitted to practice before the United States Courts of

Appeals for the Second, Third, Sixth, and Seventh Circuits, and the United States District
Courts for the Southern, Eastern, and Northern Districts of New York, the Northern District
of Georgia, the Northern District of California, and the Southern District of Texas.
Marion Passmore

Marion Passmore is Of Counsel at the firm. Marion has a broad
litigation practice, with an extensive background in securities
litigation. She has prosecuted numerous securities fraud actions on
behalf of institutional and individual investors. Prior to joining the
firm, she co-founded a small private practice that specialized in estate
planning and probate actions, civil litigation, real property, and served
as city attorney for the City of Choteau, Montana.

Marion is a 2003 graduate of the University of San Diego School of Law. She received an
M.B.A from the San Diego School of Business in 2004 and was also a member of the Beta
Gamma Sigma Honors Society. Marion is a 2000 cum laude graduate of the University of
Southern California.
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Marion is a member of the bars of the states of California, New York, and Montana. She is
admitted to practice in the United States District Courts for the Southern, Northern, and
Central Districts of California, the Southern and Eastern Districts of New York, and the
District of Montana.
Alexandra Raymond

Alexandra Raymond is an associate at the firm. Alexandra’s practice
involves securities, corporate governance and merger litigation. She
also has experience in corporate transactional work and finance law.

Alexandra is a 2018 graduate of Boston University School of Law.
While in law school, she spent a semester at Bucerius Law School in
Hamburg, Germany, studying international and comparative business
law. She received a B.A. from New York University in 2014.

Derek Scherr

Derek Scherr is an associate at the firm. Derek practices commercial
litigation involving contract disputes, commercial and residential real
estate, partnership disputes, business fraud, and bankruptcy litigation.
Derek is a 2013 graduate of the Benjamin N. Cardozo School of Law. He
received a B.A. in history from New York University in 2010.
Derek is a member of the bar of the State of New York.

Garam Choe

Garam Choe is an associate at the firm. Garam’s practice involves
securities, corporate governance and merger litigation. Garam is a 2016
graduate of St. John’s University School of Law, and a 2011 graduate of
Baruch College. Garam is a member of the bar of the State of New York.
LOCATIONS
580 California Street
Suite 1200
San Francisco, CA 94104
Tel: (415) 568-2124

810 Seventh Avenue
Suite 620
New York, NY 10019
Tel: (212)308-5858

170 Meeting Street
Suite 110
Charleston, SC 29401
Tel: (843) 268-4363
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From:
To:
Subject:
Date:

Thomas Makin
Shannon Hopkins
[External]Helios and Matheson proposed class settlement.
Tuesday, March 2, 2021 1:07:38 PM

To Shannon L. Hopkins: JND Legal Administration of Seattle has posted
information on the internet which advises a proposed stipulation of
settlement for members of the Class of Plaintiffs vs. Helios and
Matheson, advising a $4.08 award per share for Plaintiffs. I must
enter my objection to this; and inform you that I want only to collect
the loss in full involving my July 24, 2018 initial investments, due
to incurring loss involving the criminal act of Helios and Matheson
disclosure of the new CUSIP trading number before notification to my
broker Charles Schwab Inc. On July 25, 2018, shares at Charles Schwab
were frozen due to lack of recieving information regarding the new
CUSIP trading number of the post split shares. Shares began trading
on a post split basis on July 26, 2018 at Charles Schwab when the new
CUSIP trading number was established. My personal loss of shares
purchased on July 24, 2018 are the result of unfair, criminal
disclosure of inside information held by Helios and Matheson. I
therefore object to the proposed settlement which disregards this
criminal activity. Please reply; Respectfully, Thomas W. Makin,
Bellevue, Washington. I am a member of the class of plaintiffs vs.
Helios and Matheson, Theadore Farnsworth, and others. email
twmakinoffice@gmail.com
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From:
To:
Subject:
Date:

Thomas Makin
Shannon Hopkins
[External]Helios and Matheson litigation
Tuesday, March 2, 2021 2:19:42 PM

To Shannon Hopkins: In addition to my first email sent today; I must
advise you that some organization was wrongfully trading Helios and
Matheson shares at a 50% discount of value on July 25, 2018 and
victimized other traders including Charles Schwab traders. Due to the
criminal act of wrongful disclosure of the new CUSIP number which is a
criminal passing of inside information to a news outlet; the trading
value was split off from the call options string so badly that
ultimately, the stock crashed. I believe that as a matter of
securities law, that I deserve to be paid 100% of my loss incurred for
my share purchase on July 24, 2018 and that I deserve a punitive
damage award as the law should apply to. Therefore, I must continue
to object to the proposed class settlement, as this settlement
disregards legal securities laws protections for investor safety. Be
advised that I observed this wrongful trading on July 25, 2018 on my
Charles Schwab research account. Respectfully, Thomas W. Makin,
member of the Class of Plaintiffs against Helios and Matheson, Ted
Farnsworth, and others. email twmakinoffice@gmail.com
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From:
To:
Subject:
Date:
Attachments:

Casey PURINGTON
CA - info@heliosandmathesonsecuritieslitigation.com
HMNY_Class Action
Wednesday, March 10, 2021 8:18:31 PM
HMNY_Order1.png
HMNY_Order2.png
HMNY_Order3.png
HMNY_Order4.png

Hi Shannon,
I left a message for you on the number I had listed (203)902-1134, but since it was the end of
day for you in CT I figured an email would be a great start. I have some questions about the
class action lawsuit for case # 1:18-cv-06965JGK. The reason I'm reaching out to you is to
discuss the issue of the share price for people like myself that have been buying and holding
since mid-2019. I believe I should have been/be a part of the $4.08/$2.80 after legal cost per
share, but instead it was made aware to me that the people that sold their stock positions
while the price was tanking still get in on the $4.08/$2.80 per share while holding no shares in
their portfolio (assuming what I was told is true)... I'm sorry these investors lost money, but
also nice they will see a small return if that's the case. Why this is important is because I now
hold their share positions, and now I have them with no understanding for the date cut off
Class Period of August 15, 2017 and July 26, 2018, inclusive, outside of the legal
findings for HMNY lying on SEC filings and to news outlets during that time window you stated
in the 238-page brief that you file in July 16th 2019. I would like to address this matter with
you directly, as I was also advised to do so by the TDA broker. I have been following this
investment closely for 2 years and have read up a little on Pacer with some knowledge, and
I'm looking to get some clarification from your office prior to the April 15th and May 6th
deadlines. Oh, and lastly, I did submit the "file claim" form on the link below. confirmation#
PN4SH-L6QEK https://secure.heliosandmathesonsecuritieslitigation.com/ I look forward to
your response and addressing this with you to find a resolution to selling 133,785 shares of
ticker symbol (HMNY) at average price of $2.80ps.
Casey
480-580-5915
PS.
I'm also attaching the images I sent to that link for proof of shares purchased.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

Hearing Date: November 24, 2020
Hearing Time: 10:00 a.m.

In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried
MOTION FOR AN ORDER (I) PURSUANT TO BANKRUPTCY CODE SECTION 105(a)
AND BANKRUPTCY RULE 9019(a) APPROVING A SETTLEMENT
AGREEMENT BETWEEN THE TRUSTEE AND FORMER DIRECTORS AND OFFICERS
OF THE DEBTORS; AND (II) AUTHORIZING PAYMENT OF FEES AND
EXPENSES TO TRUSTEE’S SPECIAL COUNSEL
Alan Nisselson, (the “Trustee”), the chapter 7 trustee of the estates of Helios and Matheson
Analytics, Inc. (“Helios”) and MoviePass, Inc. (”MoviePass”) (together, the “Debtors”), moves
for entry of an order: (I) pursuant to section 105 of title 11 of the United States Code (“Bankruptcy
Code”) and Federal Rule of Bankruptcy Procedure (“Bankruptcy Rules”) 9019(a), approving the
compromise and settlement of breach of fiduciary duty and other claims asserted by the Trustee
against Theodore Farnsworth, Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram,

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
1
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Parthasarathy Krishnan, Prathap Singh, Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria
Stipp and Joseph Fried (the “D&Os” or “Defendants”), all former directors and officers of Helios
and/or MoviePass, as set forth in the Settlement Agreement (the “Settlement Agreement”) among
the Trustee and the D&Os attached hereto as Exhibit A; and (II) pursuant to section 328(a) of the
Bankruptcy Code, approving and awarding the payment of certain fees and disbursements to the
Trustee’s Special Counsel, Reid, Collins & Tsai LLP (“Special Counsel” or “Reid Collins”), and
represents as follows:
PRELIMINARY STATEMENT
1.

The Trustee retained Special Counsel to investigate certain claims against the

Debtors’ former directors and officers, and if such claims were found, to pursue them. Based on
Special Counsel’s extensive investigation, the Trustee concluded that the estate possessed potential
breach of fiduciary duty and other claims against the D&Os.
2.

At the Trustee’s direction, Special Counsel provided the D&Os with a draft

complaint and sought to engage the D&Os in a pre-suit settlement process. After the Trustee
concluded that the process failed to progress, the Trustee determined that it was in the best interests
of the estates to file a complaint, and commence an adversary proceeding.
3.

After the Trustee filed the adversary proceeding, the Trustee, the D&Os, and

Insurers engaged in a formal mediation process approved by this Court. As part of this process, (i)
the Trustee made a presentation to the D&Os’ counsel and their insurers; (ii) the Trustee, the
D&Os and the Insurers exchanged extensive mediation briefing; and (iii) formal mediation
sessions were conducted on September 16 and September 30, 2020, with further mediation in
between and after these sessions.

2
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4.

Based on a mediator’s proposal, the Trustee and the D&Os agreed to settle all of

the Trustee’s claims against the D&Os for $12 million (the “Settlement Payment”). The D&Os
shall cause the impacted Insurers to pay the Settlement Payment. The Settlement Agreement
reflects the results of an extended negotiation process, involving the Trustee, eleven D&Os (with
three sets of defense counsel), and eight different insurers, in which the Trustee worked to establish
and settle the Trustee Claims. The Trustee believes that the settlement represents a fair recovery
for the estate, considering the risks inherent in litigation, as well the eroding insurance coverage
available. As a result, the Trustee seeks approval of the Settlement Agreement, and to the extent
necessary, approval to use the proceeds of the policies to make the Settlement Payment.
5.

The Trustee also seeks approval of Special Counsel’s contingency fee and to the

extent necessary, approval to use the proceeds of the policies to pay the Special Counsel’s

contingency fee out of the Settlement Payment. In February 2020, the Trustee retained Reid
Collins to work on a fully contingent basis, with expenses to be paid by the estate. Having
familiarity with the work of Reid Collins and their expertise, the Trustee agreed to a 35%
contingency fee (after the filing of a complaint but pre-discovery) for Reid Collins based on gross
recoveries achieved. The Trustee seeks approval of Reid Collins’ 35% contingency fee from the
gross recoveries achieved through the Settlement Agreement, plus expenses relating to this
engagement.
JURISDICTION AND VENUE
6.

This Court has jurisdiction of this Motion under 28 U.S.C. §§ 157 and 1334 and the

Amended Standing Order of Reference of the United States District Court for the Southern District
of New York dated January 31, 2012 (Preska, C.J.). This matter is a core proceeding under 28

3
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U.S.C. § 157(b). Venue of this case and this Motion in this District is proper under 28 U.S.C.
§§ 1408 and 1409.
BACKGROUND
7.

On January 28, 2020 (the “Petition Date”), the Debtors filed voluntary petitions

for relief under chapter 7 of the Bankruptcy Code, which cases are jointly administered under Case
No. 20-10242. The Trustee was appointed chapter 7 trustee of the Debtors and is currently serving
in that capacity.
8.

Prior to the Petition Date, MoviePass was a movie subscription service, offering

subscribers the ability to view movies in theaters for a flat monthly fee. In late 2017, Helios
acquired a controlling interest in MoviePass. At that time, Helios and MoviePass lowered the
monthly fee MoviePass charged its subscribers, from about $40–50 per month to $9.95 per month.
In return for this low price, customers were given the right to an unlimited movie plan. Each time
a subscriber went to the movies, MoviePass paid the theater the full cost of the ticket, averaging
about $10 each. Accordingly, if a subscriber saw more than one movie a month, MP suffered a
loss and attempts to make up for these subscription losses through pursuit of ancillary revenues
(e.g., advertising revenue from studios and theater chains) were unsuccessful. MoviePass’s losses
mounted until it eventually was forced to shut down its service, and eventually filed for
bankruptcy.
9.

Upon appointment, the Trustee learned that there were various pre-petition actions

against certain directors and officers of the Debtors, including a securities class action styled In Re
Helios and Matheson Analytics, Inc. Securities Litigation, Case No. 1:18-cv-06965-JGK (the
“Securities Class Action”) and a derivative suit styled In Re Helios and Matheson Analytics, Inc.

4

20-10242-dsj
Case 1:18-cv-06965-JGK
Doc 115 Filed 10/23/20
DocumentEntered
136-13 10/23/20
Filed 04/01/21
16:48:47Page
Main
6 ofDocument
65
Pg 5 of 17

Derivative Litigation, Case No. 1:19-cv-02863-JGK (the “Derivative Action”), both of which
were pending in the United States District Court for the Southern District of New York.
10.

The Trustee decided to hire Special Counsel to determine whether viable claims

should be pursued on behalf of the Debtors’ estates. On February 7, 2020, the Trustee signed an
Engagement Letter with Reid Collins. By Order entered on February 20, 2020 (the “Retention
Order”), the Bankruptcy Court approved the retention of Reid Collins as special counsel [ECF
No. 27] to investigate and pursue claims based on the acts of the D&Os. The Retention Order
approved Reid Collins’ contingency fee pursuant to Bankruptcy Code section 328(a). Copies of
the Retention Order and Engagement Letter are annexed hereto as Exhibit B.
THE TRUSTEE’S INVESTIGATION
11.

Immediately after being retained, Special Counsel set to work gathering relevant

documents and materials to investigate whether the estates had viable claims against the Debtors’
former directors and officers. Special Counsel worked with the Trustee’s professionals to collect
relevant documents from the Debtors’ books and records and from former counsel to the Debtors.
These documents were reviewed and assessed in order to determine whether claims against the
D&Os existed.
12.

The Trustee, through Special Counsel, also reviewed materials relating to various

government investigations of the Debtors and their directors and officers that impacted this
adversary proceeding and communicated with and attended meetings with some of the government
entities that were conducting investigations. Special Counsel also reviewed materials relating to
the Securities Class Action and the Derivative Action to determine their impact on potential claims
against the estate.

5
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13.

Special Counsel then performed extensive legal research relevant to the viability of

potential claims and their likelihood of succeeding at each stage of litigation. Special Counsel also
researched and drafted summaries on legal issues, including duties of directors and officers,
damages and causation issues, among other issues. Special Counsel also considered potential
sources of recovery by analyzing the Debtors’ D&O liability insurance policies, which consisted
of a tower of eight policies that could potentially cover breach of fiduciary duty claims to be
asserted against the D&Os.
14.

As a result of Special Counsel’s investigation and analysis, the Trustee determined

that he had viable claims against certain former directors and officers of the Debtors. He thus
instructed Reid Collins to pursue these claims.
THE ADVERSARY PROCEEDING
15.

Special Counsel drafted a factually detailed, 67-page complaint against the D&Os,

setting forth breach of fiduciary duty and other claims. In April 2020, the Trustee’s counsel advised
counsel for certain former D&Os that the Trustee intended to pursue claims against their clients.
The Trustee and these potential defendants soon agreed to engage in a pre-suit settlement process.
On May 1, 2020, the Trustee sent a copy of the draft complaint to counsel for the D&Os. From
May 1, 2020 to June 5, 2020, the Trustee attempted to engage in a settlement process. While all
the D&Os’ counsel expressed a willingness to discuss settlement, the Trustee was not satisfied
with the pace of discussions and was not convinced that meaningful settlement discussions would
occur until a formal lawsuit was filed.
16.

Accordingly, on June 5, 2020, the Trustee commenced an adversary proceeding in

the Bankruptcy Court, Adv. Proc. No. 20-1182-smb (the “Adversary Proceeding”) by filing an
Original Complaint against the D&Os. The Original Complaint asserted causes of action for

6
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breaches of the fiduciary duties of loyalty, care, and good faith against the D&Os, as well as claims
for corporate waste, unjust enrichment, and objecting to claims filed by certain of the D&Os.2
17.

In short, the Original Complaint alleges that that by April 2018, numerous red flags

made it abundantly clear to the D&Os of Helios and MoviePass that their plan for MoviePass was
reckless and unsustainable, and that MoviePass would never succeed. For MoviePass to succeed,
it required vast amounts of ancillary revenue, such as concession revenue and ticket sharing
revenue from the three largest exhibitors and by developing and monetizing user data. But the
Trustee alleged that the D&Os learned by April 2018 that such revenue streams would never
materialize or put even a small dent in MoviePass’s massive and consistent losses. In addition, the
Trustee alleged that the D&Os failed to adequately develop data until it was far too late. The
Trustee also alleged that by April 2018, the D&Os learned that the MoviePass usage was much
higher than they had anticipated, and there was no way to sufficiently curb usage without resorting
to improper tactics, which the Complaint alleges the D&Os resorted to beginning in April 2018.
Finally, the Trustee alleged that the D&Os exacerbated their problems by engaging in lavish
spending and identified several self-dealing and other reckless transactions.
18.

The Defendants rigorously contested all of the Trustee’s allegations. They asserted

that the D&Os exercised reasonable business judgment and fulfilled their fiduciary duties. The
D&Os contended, among other things. that MoviePass was pursuing a disruptive and novel
business model, and as such, there were risks associated with the business. They allege that
MoviePass’s failure resulted from these inherent risks and not from any acts of the D&Os.

2

As a result of his decision to commence the Adversary Proceeding in the Bankruptcy Court, the Trustee requested
that the District Court dismiss the Derivative Action, which the District Court did.

7

20-10242-dsj
Case 1:18-cv-06965-JGK
Doc 115 Filed 10/23/20
DocumentEntered
136-13 10/23/20
Filed 04/01/21
16:48:47Page
Main
9 ofDocument
65
Pg 8 of 17

THE SETTLEMENT PROCESS AND MEDIATION
19.

After filing the Original Complaint, all parties to the Adversary Proceeding agreed

that settlement efforts should continue. Setting up the mediation was complex because of the many
stakeholders involved: the available insurance coverage for the Trustee’s claims consisted of eight
levels of insurers, with differing interests and policy terms. In addition, the D&Os were represented
by three sets of counsel. The insurance proceeds were also subject to claims in the Securities Class
Action. After significant efforts, the Parties agreed to a mediation process, which included a formal
mediation with David Murphy from Phillips ADR, to occur before Defendants would respond to
the Trustee’s complaint (with all dates adjourned), which the Bankruptcy Court approved. At the
same time, the D&Os agreed to a similar mediation process with the plaintiffs in the Securities
Class Action.
20.

The mediation process started with a comprehensive presentation by the Trustee

(through Special Counsel) to the D&Os and their insurance carriers on July 14, 2020. In connection
with the Trustee’s presentation, Special Counsel hired a consultant, Glass Ratner, to prepare a
critical financial analysis demonstrating what the Trustee alleged was the D&Os’ flawed business
model that the D&Os knew or should have known could never succeed.
21.

The mediation continued with extensive briefing: The Trustee submitted numerous

submissions on behalf of the Trustee: (i) an opening, 50-page mediation statement that addressed
the merits of the Trustee’s claims, their likelihood of success, and other relevant issues; (ii) a 20page response to the three mediation statements submitted by the three groups of D&Os; (iii) an
appendix containing 88 documents supporting the Trustee’s claims; and (iv) a brief regarding
insurance issues. Three sets of Defendants submitted similar substantial briefing. Three sets of
Defendants submitted similar substantial briefing. Certain of the Insurers also submitted briefing.

8
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22.

The mediation was conducted in two sessions, one on September 16th, followed by

a second session on September 30th. Both at and between the two sessions, the Trustee engaged
in many discussions with the mediator about the merits of the Trustee’s claims, complex issues
relating to other claims and insurance coverage issues, and numerous strategy considerations.
Although the parties did not reach a settlement at the end of the second session, the parties
continued to engage in negotiations through the mediator, which eventually led to the mediator
proposing a settlement amount on a “double blind” basis. Both parties accepted the mediator’s
recommendation, and the parties memorialized their agreement in the Settlement Agreement.
23.

In sum, the Settlement Agreement reflects an extended process in which the

Trustee, through his Special Counsel, worked to settle the Trustee Claims. The Trustee has
determined that the Settlement Agreement, which resolves the Trustee’s claims against the D&Os,
is fair and reasonable, is in the best interests of the Debtors’ estates and will bring significant
benefits to the estates. While the Trustee believes that the claims against the D&Os have merit,
taking into account the delay, uncertainties, risks and expenses inherent in the litigation of such
claims, as well as the limited and eroding insurance available, the Trustee, in the exercise of his
business judgment, has determined that it is appropriate to resolve these claims for a substantial
and immediate cash payment to the estate rather than proceed with litigation.
24.

Accordingly, the Trustee respectfully requests that the Court approve the settlement

and authorize the payment of certain fees and disbursements to Special Counsel.
PRIMARY TERMS OF THE SETTLEMENT AGREEMENT
25.

Pursuant to the Settlement Agreement, the D&Os shall cause those impacted

Insurers to pay the Settlement Payment in full and final resolution of all claims the Trustee has
against the D&Os. The Settlement Payments shall be allocated 50% to Helios and 50% to

9
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MoviePass. The obligation to pay the Settlement Payment is conditioned on the entry of an order
by the Bankruptcy Court in the Bankruptcy Proceedings approving the Settlement Agreement, and
certain terms being included in the order, and upon that order becoming final and unappealable
(the “Approval Order”). Payment of the Settlement Payment is due ten days after such order
becomes final and non-appealable. The Settlement Agreement also includes mutual general
releases of all parties, including the Trustee on behalf of the Debtors and their bankruptcy , the
D&Os, and a release by the Trustee of the Insurers.
26.

The Settlement Agreement releases the proofs of claims filed by certain of the

D&Os: (i) Farnsworth (claim no. 96); (ii) Gadiyaram (claim no. 103); (iii) Kelly (claims no. 102,
105, 106 and 109); (iv) Stipp (claim no. 104); and (v) Lowe (claim no. 100). One defendant, Mr.
Schramm, determined that he would not enter into the Settlement Agreement. The exclusion of
Mr. Schramm does not impact the recovery to the estate.3
27.

The Approval Order shall (i) upon receipt by the Trustee of the Settlement Payment,

effectuate the Trustee’s waiver and release of any claim the Debtors and their estates may have
relating to the D&O Policies (as defined in the Order of the Bankruptcy Court at Docket Number
79 filed in the Bankruptcy Cases) or any proceeds therefrom (other than the Settlement Payment);
(ii) constitute a modification of the automatic stay (if and to the extent applicable) of Section 362(a)
of the Bankruptcy Code pursuant to section 105 and section 362(b)of the Bankruptcy Code to
authorize the Insurers and Insured Persons to make the Settlement Payment, and upon receipt by
the Trustee of the Settlement Payment, authorize the D&Os to further exercise all their respective
rights and obligations under the D&O Policies going forward without further order of the
Bankruptcy Court; (iii) upon receipt by the Trustee of the Settlement Payment, discontinue the

3 Mr. Schramm appeared and filed pleadings early in the case relating to the D&O insurance but is not otherwise
involved in the Debtors’ cases.

10
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reporting requirements established by the Order of the Bankruptcy Court at Docket Number 79
filed in the Bankruptcy Cases; (iv) find that the Settlement Agreement is reasonable and in good
faith; and (v) preclude and bar any collateral attack on the reasonableness and/or validity of the
Settlement Agreement.
RELIEF REQUESTED
28.

By this Motion, the Trustee respectfully requests that the Court enter an order

substantially in the form of the Proposed Order attached hereto as Exhibit C approving the
Settlement Agreement.
LEGAL BASIS FOR APPROVAL OF THE SETTLEMENT
29.

The Trustee submits that the terms of the Settlement Agreement are fair and

equitable, and that its approval is in the best interests of the estate and its creditors. The approval
of the Settlement Agreement will enable the estate to avoid the administrative costs and uncertainty
of litigation.
30.

In addition, the Settlement Agreement, which resolves all claims among the Parties,

was the product of arm’s length and good faith discussions between sophisticated and experienced
counsel for the Parties that included several months of negotiations, and which was reached with
the assistance of a sophisticated and experienced mediator.
31.

Bankruptcy Rule 9019(a) provides, in pertinent part, that “[o]n motion by the

trustee and after notice and a hearing, the court may approve a compromise or settlement.” Courts
have held that to approve a settlement or compromise under Bankruptcy Rule 9019(a), a
bankruptcy court should find that the compromise proposed is fair and equitable, reasonable, and
in the best interests of a debtor’s estate. In re Ionosphere Clubs, Inc., 156 BR 414, 426 (S.D.N.Y.
1993), aff’d, 17 F.3d 600 (2d Cir. 1994) (citing Protective Comm. for Indep. Stockholders of TMT
Trailer Ferry, Inc. v. Anderson, 390 U.S. 414, 424 (1968)). In reviewing a compromise, the
11
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Bankruptcy Court should make an "informed and independent judgment" as to whether the
compromise and settlement is fair and equitable based on an:
[e]ducated estimate of the complexity, expense and likely duration
of [any] litigation, the possible difficulties of collecting on any
judgment which might be obtained, and all other factors relevant to
a full and fair assessment of the wisdom of the proposed
compromise. Basic to this process, in every instance, of course,
is the need to compare the terms of the compromise with the
likely rewards of litigation.
Protective Committee for Independent Stockholders of TMT Trailer Ferry, 390 U.S. at 424-25.
32.

The bankruptcy court may credit and consider the opinions of the trustee or debtor

and their counsel in determining whether a settlement is fair and equitable. See In re Purified
Down Prods. Corp., 150 B.R. 519, 522 (S.D.N.Y. 1993); In re Drexel Burnham Lambert Group,
Inc., 134 B.R. 499, 505 (Bankr. S.D.N.Y. 1991). In passing upon a proposed settlement, “the
bankruptcy court does not substitute its judgment for that of the trustee.” Depo v. Chase Lincoln
First Bank, N.A., 77 B.R. 381, 384 (N.D.N.Y. 1987), aff'd 863 F.2d 45 (2d Cir. 1988) (citing In re
Carla Leather, 44 B.R. 457, 465 (Bankr. S.D.N.Y.1984)). The competency and experience of
counsel supporting the settlement may also be considered. Nellis v. Shugrue, 165 B.R. 115, 122
(S.D.N.Y. 1994). Finally, the court should be mindful of the principle that “the law favors
compromise.” In re Drexel Burnham Lambert Group, Inc., 134 B.R. at 505.
33.

The bankruptcy court is not required “to decide the numerous questions of law and

fact raised by [objectors] . . . . [R]ather [the Court should] canvass the issues and see whether the
settlement falls below the lowest point in the range of reasonableness.” Cosoff v. Rodman (In re
W.T. Grant Co.), 699 F.2d 599, 608 (2d Cir. 1983), cert denied, 464 U.S. 822 (1983); see also In
re Purified Down Prods. Corp., 150 B.R. at 522 (“[T]he court need not conduct a ‘mini-trial’ to
determine the merits of the underlying litigation”).

12
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34.

The Second Circuit in In re Iridium Operating LLC outlined the following seven

factors to be considered by a court in deciding whether to approve a compromise or settlement:
i.

the balance between the litigation's possibility of success and
the settlement's present and future benefits;

ii.

the likelihood of complex and protracted litigation, with its
attendant expense, inconvenience, and delay, including the
difficulty in collecting on the judgment if the settlement is
not approved;

iii.

the paramount interest of the creditors, including the
proportion of class members who do not object to or who
affirmatively support the settlement;

iv.

whether other parties in interest support the settlement;

v.

the competency and experience of the counsel who support
the proposed settlement;

vi.

the relative benefits to be received by individuals or groups
within the class; and

vii.

the extent to which the settlement is the product of arm's
length bargaining.

See In re Iridium Operating LLC, 478 F.3d 452, 462 (2d Cir. 2007).
35.

In applying the foregoing factors, the Trustee respectfully submits that the

Settlement Agreement falls well within the “range of reasonableness.” The settlement affords the
Trustee the ability to settle the Trustee Claims without having to engage in extensive motion
practice (including a motion to withdraw the reference and motions to dismiss by multiple groups
of defendants), formal discovery, and trial, which would only generate greater costs of time and
money. As the case continued, the Trustee would incur further expenses, including costs relating
to the Trustee’s experts and other professionals. In addition, attorneys’ fees and costs incurred by
D&Os’ professionals are paid directly out of the policy proceeds. As such, the cost of continued
litigation would erode policy proceeds, and reduce amounts available to pay the Trustee’s claim.

13
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36.

In considering the likelihood of success of the case, the Trustee took into account

exculpations in the Debtors’ certificates of incorporation as well as legal theories that protect
directors and officers from liability, including the business judgement rule. The Trustee further
considered the ability to establish liability for breach of fiduciary duty claims under Delaware law,
as well as causation and damage issues including whether the D&Os’ conduct rose to the level of
a breach of the duty of good faith under Caremark; whether the D&Os’ breaches caused damages
to Helios in the form of cash wasted or to MoviePass by destroying its value. Determination of
these issues would be difficult, would require consideration of large amounts of evidence, would
take several years, and would lead to an uncertain result.
37.

The Trustee also considered the existence and availability of insurance proceeds to

cover liability arising from the Trustee Claims. Many thorny insurance coverage issues were
raised by the carriers (and researched and briefed by the Trustee and disputed in the mediation),
and the Trustee carefully considered the risk associated with those issues. The Trustee relied on
his Special Counsel, who has extensive experience litigating claims backed by directors’ and
officers’ liability policies and in negotiating settlements in this context. The Trustee also
considered facts which affected the ability to collect upon a judgment against all D&Os
individually.
38.

The Settlement Agreement eliminates the significant risks identified by the Trustee

and provides a substantial and immediate benefit to the Debtors’ estates. Under the Settlement
Agreement, the payment will be received promptly after any order approving the settlement
becomes a final order. The recovery obtained from the Settlement Agreement represents by far the
largest recovery to-date for the estates. The agreement to eliminate the claims of the D&O creditors

14
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is also a significant benefit because this will assist in providing a distribution to unsecured
creditors.
39.

Finally, the Settlement Agreement was the product of hard-fought arm’s length

bargaining that occurred over several months, involved over two weeks of mediation (with two
days of formal mediation with many conferences in the interim), and was the result of the
recommendation of an experienced and well-respected mediator. As such, the Trustee believes it
represents a fair and beneficial settlement for the estates.
40.

Based on the foregoing, the Trustee respectfully submits that the Settlement

Agreement falls well within the “range of reasonableness” based on (i) the range of possible
litigation outcomes with regard to the Trustee’s claims; (ii) the complexity of the potential
litigation of such claims and the costs and delays related thereto; (iii) the sizable cash Settlement
Payment to be made by the D&Os within a short time period for the benefit of the estate’s creditors;
(iv) the available insurance coverage; and (v) The D&Os’ release of the estate from their proofs of
claim.
REID COLLINS’ EMPLOYMENT AND ITS FEES
41.

By Order dated February 20, 2020, [ECF No. 27] the Court approved, pursuant to

Bankruptcy Code section 328(a), the retention of Reid Collins as the Trustee’s Special Counsel
based on the terms set forth in the Engagement Letter. (See Exhibit B). Reid Collins was hired
on a fully contingent basis. Paragraph 5 of the Engagement Letter provides that Special Counsel
is entitled to a Contingent Fee of thirty-five percent (35%) of any Gross Recoveries achieved
through settlement or other resolution of the claims after the filing of a complaint but before the
commencement of discovery. Pursuant to Paragraph 6 of the Engagement Letter, Reid Collins shall
be entitled to reimbursement of any advanced expenses from any Gross Recoveries.

15

20-10242-dsj
Case 1:18-cv-06965-JGK
Doc 115 Filed 10/23/20
Document Entered
136-13 10/23/20
Filed 04/01/21
16:48:47
Page
Main
17 of
Document
65
Pg 16 of 17

42.

Based on the Settlement Payment in the amount of $12,000,000, Reid Collins is

entitled to $4,200,000 (four million, two hundred thousand dollars) as its Contingent Fee. See In
re Smart World Techs., LLC, 552 F.3d 228, 232 (2d Cir. 2009) (pre-approved contingency fee
under section 328(a) is not subject to inquiry under section 330).
43.

Reid Collins is also entitled to reimbursement of its out of pocket expenses in the

amount of $7,548.44. A detailed breakdown of expenses is attached as Exhibit D.
44.

As set forth above, the Trustee requests a payment to Reid Collins for fees and

expenses in the amount of $4,207,548.44 ($4,200,000.00 in fees plus $7,548.44 in expenses).
These amounts shall be paid from the Settlement Payment.
NOTICE OF THE MOTION AND NO PRIOR REQUEST FOR RELIEF
45.

The Trustee intends to serve (a) the Notice of Hearing on all known creditors in

accordance with the form filed with this Court; and (b) the Notice of Hearing, the instant Motion
and all Exhibits upon (i) parties who filed proofs of claim in these cases: (ii) counsel for D&Os;
(iii) parties who have formally entered their appearance and requested service pursuant to
Bankruptcy Rule 2002; and (iv) the United States Trustee.
46.

The Trustee respectfully submits that such notice constitutes good and sufficient

notice and that no other notice need be given.
47.

No previous motion for the relief requested herein has been made to this or any

other court.
WHEREFORE, the Trustee respectfully requests that the Court grant the proposed Order
(i) approving the Settlement Agreement; (ii) approving and awarding Reid Collins the fees and
expenses of $4,207,548.44 ($4,200,000.00 in fees plus $7,548.44 in expenses); and (iii) such other,
further, and different relief as the Court deems appropriate.
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Dated: New York, New York
October 23, 2020
Respectfully submitted,
REID COLLINS & TSAI LLP
/s/ Angela J. Somers
Angela J. Somers
Yonah Jaffe
810 Seventh Avenue, Suite 410
New York, New York 10019
212.344.5200
asomers@reidcollins.com
yjaffe@reidcollins.com
-andP. Jason Collins
Morgan Menchaca
1301 S. Capital of Texas Hwy, Suite 300
Austin, Texas 78746
512.647.6100
jcollins@reidcollins.com
mmenchaca@reidcollins.com
Counsel for Alan Nisselson, as Chapter 7 Trustee
of Helios and Matheson Analytics, Inc.,
MoviePass, Inc., and Zone Technologies, Inc.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried
SETTLEMENT AND RELEASE AGREEMENT
BETWEEN TRUSTEE AND FORMER DIRECTORS AND OFFICERS
OF HELIOS AND MATHESON ANALYTICS, INC. AND MOVIEPASS INC.
THIS SETTLEMENT AGREEMENT AND RELEASE (the “Settlement Agreement”) is
entered into by and between (i) Alan Nisselson (the “Trustee”), in his capacity as the chapter 7
trustee of the estates of Helios and Matheson Analytics, Inc. (“HM”) and MoviePass, Inc. (“MP”
together with HM, the “Debtors”) and (ii) the undersigned former directors and officers of the
Debtors: Theodore Farnsworth, Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram,
Parthasarathy Krishnan, Prathap Singh, Gavriel Ralbag, Christopher Kelly, Maria Stipp and
Joseph Fried (collectively, the “D&Os”). The Trustee and the D&Os are collectively referred to
herein as the “Parties.”

1

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
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WHEREAS, On January 28, 2020, the Debtors commenced Chapter 7 petitions for relief
under chapter 7 of title 11 of the United States Code (the “Bankruptcy Cases”) in the United
States Bankruptcy Court for the Southern District of New York (the “Bankruptcy Court”); and
WHEREAS, thereafter the Trustee was appointed as the chapter 7 trustee of the Debtors,
and became empowered to administer all assets of the estate, including the causes of action and
claims;
WHEREAS, on June 5, 2020, following an investigation, the Trustee commenced the
above captioned adversary proceeding (the “Adversary Proceeding”) in the Bankruptcy Court by
filing an Original Complaint asserting claims against the D&Os and Carl Schramm (the “Trustee
Claims”); and
WHEREAS, August 4, 2020, the Court authorized the mediation of the Trustee Claims to
try to resolve the Adversary Proceeding; and
WHEREAS, on September 16, 2020, and September 30, 2020, the Parties mediated the
Trustee Claims, which resulted in a settlement of the Adversary Proceeding; and
NOW, THEREFORE, in consideration of the mutual promises, covenants, agreements
and other undertakings herein, and for other good and valuable consideration, the adequacy and
receipt of which consideration is hereby acknowledged, the Parties agree as follows:
1.

PAYMENT
(a)

Amount of Payment. The D&Os shall cause their “Insurers”2 to pay on

the Payment Due Date (defined below) to the Trustee on behalf of the D&Os and Carl Schramm,
the sum of $12,000,000.00 (twelve million U.S. dollars) (the “Settlement Payment”), in full
and final resolution of the Trustee Claims, subject to the further terms set forth herein.
2

The Insurers consist of the following: Argonaut Insurance Company, StarStone Specialty Insurance
Company; Westchester/Chubb, Endurance American Insurance Company, Freedom Specialty Insurance Company,
and AXIS Insurance Company.

2
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(b)

Final Order Requirement. The obligation to pay the Settlement

Payment is conditioned on the entry of a final and unappealable order by the Bankruptcy Court
in the Bankruptcy Cases approving this Settlement Agreement (an “Approval Order”). If the
Approval Order is not obtained, this Settlement Agreement shall be null and void, the Parties
shall return to their respective status prior to execution of this Agreement, the full amount of
the Settlement Payment shall be returned to the Insurers, the releases set forth in this Agreement
shall be null and void and of no force or effect, and this Agreement shall not be deemed to
prejudice in any way the respective positions of the Parties with respect to the Trustee Claims.
(c)

Timing of Payment. Payment of the Settlement Payment shall be made

by wire transfer or check in accordance with the instructions set forth in section 9 below within
ten (10) business days after an Approval Order becomes final and non-appealable (“Payment
Due Date”), provided at least five (5) business days prior to the Payment Due Date the Insurers
have received a fully completed W-9 form from the payee of such Settlement Payment. In the
event the Settlement Payment is not paid by the Payment Due Date, then at the sole option of
the Trustee, the Trustee may (i) enforce this Settlement Agreement, or (ii) declare this
Settlement Agreement null and void by email or written notice to counsel for certain of the
D&Os at tyukodyd@gtlaw.com and dberger@wsgr.com.
2.

EXPUNGEMENT OF PROOFS OF CLAIMS

The claims of (i) Farnsworth (claim no. 96); (ii) Gadiyaram (claim no. 103); (iii) Kelly
(claims no. 102, 105, 106 and 109); (iv) Stipp (claim no. 104); and (v) Lowe (claim no. 100) will
be deemed disallowed and expunged upon an Approval Order becoming a final and non-appealable

3
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order. The D&Os shall not file any other claim or interest against the Debtors’ estates in the
Bankruptcy Cases.
3.

RELEASES
(a)

Release by the Trustee: Except as set forth herein, in consideration of

the promises contained herein and effective upon receipt by the Trustee of the Settlement
Payment, the Trustee, on behalf of himself, the Debtors and their bankruptcy estates (the
“Trustee Releasing Parties”), hereby fully and irrevocably releases, remises, acquits and
forever discharges the D&Os, Carl Schramm, and each of their respective executors,
beneficiaries, heirs, assigns, insurers, reinsurers, creditors, administrators, representatives,
attorneys and agents (collectively, the “D&O Released Parties”) of and from any and all
claims, actions or causes of action, debts, demands, payments, rights, obligations, loss,
judgments, awards, attorneys’ fees, costs, interests, damages, liabilities, benefits and causes of
action of whatever kind or character, direct or derivative, known or unknown, suspected, fixed
or contingent, past, present, or future, in law or in equity, including but not limited to any
causes of action under Chapter 5 of the Bankruptcy Code, that the Trustee Releasing Parties
have, have had, or may have against the D&O Released Parties from the beginning of time
through the effective date of this release, including but not limited to the allegations made or
which could have been made by the Trustee relating to the Trustee Claims.
(b)

Release by the D&Os: Except as set forth herein, in consideration of

the promises contained herein, the D&Os hereby fully and irrevocably release, remise, acquit
and forever discharge the Trustee, the Debtors, the Debtors’ estates, and their respective
executors, beneficiaries, heirs, assigns, insurers, reinsurers, creditors, administrators,
representatives, attorneys and agents (collectively, the “Trustee Released Parties”) of and

4
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from any and all claims, actions or causes of action, debts, demands, payments, rights,
obligations, loss, judgments, awards, attorneys’ fees, costs, interests, damages, liabilities,
benefits and causes of action of whatever kind or character, known or unknown, suspected,
fixed or contingent, past, present, or future, in law or in equity, that the D&Os have, have had,
or may have against the Trustee Released Parties from the beginning of time through the
effective date of this release.
4.

UNKNOWN CLAIMS

Notwithstanding any statute or provision of the common law which provides that a general
release does not extend to claims which a releasor does not know or suspect to exist at the time of
executing the release, the releases provided for in Paragraph 3 (the “Releases”) shall be deemed
to constitute full releases in accordance with their terms. Although California law does not apply
to this Settlement Agreement, the Parties acknowledge that they have been informed of and are
familiar with the provisions of California Civil Code Section 1542, which provides as follows:
A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS
THAT THE CREDITOR OR RELEASING PARTY DOES NOT
KNOW OR SUSPECT TO EXIST IN HIS OR HER FAVOR AT
THE TIME OF EXECUTING THE RELEASE AND THAT, IF
KNOWN BY HIM OR HER, WOULD HAVE MATERIALLY
AFFECTED HIS OR HER SETTLEMENT WITH THE DEBTOR
OR RELEASED PARTY.
The Parties knowingly, voluntarily and expressly waive, to the fullest extent permitted by law, any
and all rights they may have under any statute or any common law principle, including Section
1542, that would limit the effect of the foregoing Releases based upon their knowledge at the time
they execute this Settlement Agreement. The Parties understand the provisions of this paragraph
and knowingly and voluntarily enter into this waiver with the intention in executing this Settlement
Agreement to discharge each other from any and all present and future, foreseen and unforeseen,
known and unknown claims and causes of action other than the obligations contained in this
5
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Settlement Agreement, as provided in the Releases in Paragraph 3 of this Settlement Agreement.
The Parties acknowledge and agree that this waiver is an essential and material term of this
Settlement Agreement, and that, without such waiver, the Settlement Agreement would not have
been entered into.
5.

COOPERATION AND SETTLEMENT APPROVAL

The Parties shall cooperate to obtain the Settlement Agreement’s approval by the
Bankruptcy Court in the Bankruptcy Cases. Such cooperation shall include, but is not limited to,
the following actions:
(a)

As soon as reasonably practicable, the Trustee will file a motion seeking

approval of this Agreement under Bankruptcy Rule 9019 (the “Motion”). The Motion shall be
consistent with and subject to the terms of this Settlement Agreement and shall be in form and
substance acceptable to the Parties.
(b)

In connection with the Motion, the Trustee shall request and support

enforcement of the Approval Order by the Bankruptcy Court. The Approval Order shall be in
form and substance acceptable to the Parties and (i) upon receipt by the Trustee of the Settlement
Payment, effectuate the Trustee’s waiver and release of any claim the Debtors and their estates
may have relating to the D&O Policies (as defined in the Order of the Bankruptcy Court at
Docket Number 79 filed in the Bankruptcy Cases) or any proceeds therefrom (other than the
Settlement Payment); (ii) constitute a modification of the automatic stay (if and to the extent
applicable) to authorize the Insurers and Insured Persons to make the Settlement Payment and
upon receipt by the Trustee of the Settlement Payment, further exercise all their respective rights
and obligations under the D&O Policies going forward without further order of the Bankruptcy
Court; (iii) upon receipt by the Trustee of the Settlement Payment, discontinue the reporting
requirements established by the Order of the Bankruptcy Court at Docket Number 79 filed in
6
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the Bankruptcy Cases; (iv) find that the Settlement Agreement is reasonable and in good faith;
and (v) preclude and bar any collateral attack on the reasonableness and/or validity of the
Settlement Agreement.
(c)

The Trustee will use reasonable efforts to cooperate with the enforcement

of any release, injunction, or bar order contained in or contemplated by this Settlement
Agreement and the Approval Order.
6.

DISMISSAL OF ADVERSARY PROCEEDING

Subject to the Approval Order becoming a final and non-appealable order, within two (2)
business days after receiving the Settlement Payment, the Trustee shall file a notice of
discontinuance dismissing the Adversary Proceeding with prejudice.
7.

REPRESENTATIONS AND WARRANTIES

Each of the Parties represents and warrants that she, he, or it is authorized to enter into this
Settlement Agreement, that she, he, or it is authorized to give the Releases contained herein and
that she, he, or it has not sold, assigned or otherwise transferred any interest in the matters that are
being released by this Settlement Agreement.
Subject to an Approval Order becoming a final and non-appealable order, this Settlement
Agreement shall be binding upon, and shall inure to the benefit of, the Parties and their respective
representatives, estate representatives, receivers, heirs, executors, successors and assigns, as well
as any subsequently appointed or elected trustee in the Debtors’ cases.
8.

LITIGATION COSTS AND FEES

Each of the Parties agree to bear her/his/its own costs and fees, including without limitation
attorneys’ fees and costs and expert fees and costs incurred in connection with the Trustee Claims
and this Settlement Agreement.

7
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9.

PAYMENT INSTRUCTION

Payment of the Settlement Payment to the Trustee shall be made by wire transfer payable
to “Helios and Matheson Analytics Inc., Debtor” as follows:
Metropolitan Commercial Bank
99 Park Avenue, 4th Floor
New York, New York 10016
ABA No. 026013356
Account No.3910210104
OR, by check made payable to “Helios and Matheson Analytics Inc., Debtor” and sent by
overnight or certified mail to the following recipient:
Alan Nisselson, Esq.
Windels Marx Lane and Mittendorf LLP
156 West 56th Street
New York, NY 10019
10.

NO ADMISSION OF LIABILITY

The Parties acknowledge that this Settlement Agreement reflects a compromise of disputed
claims. By making this Settlement Agreement, no Party admits the sufficiency of any claims,
allegations, assertions, contentions, or positions of any other Party or the sufficiency of the
defenses to any such claims, allegations, assertions, contentions or positions.
11.

ADVICE OF COUNSEL

This Settlement Agreement is made and executed by each of the Parties hereto with the
advice of counsel, and no Party has been coerced or induced to enter into this Settlement
Agreement by any improper action by any other Party.
12.

ENTIRE AGREEMENT

This Settlement Agreement, once fully executed, constitutes the entire agreement between
the Parties pertaining to the subject matter hereof and fully supersedes any and all prior
undertakings, representations, warranties and agreements. This Settlement Agreement may only
be modified in writing and by agreement of all Parties hereto.
8
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13.

CHOICE OF LAW AND JURISDICTION

This Settlement Agreement and its enforcement will be governed by the substantive law of
the State of New York without regard to its internal conflicts of laws principles. The Parties agree
that the United States Bankruptcy Court for the Southern District of New York maintains
jurisdiction over all issues relating to this Settlement Agreement, including its enforcement.
14.

AUTHORIZED SIGNATURES

By their signatures below, the undersigned represent and warrant that they are duly
authorized to bind the party on whose behalf they have executed this Settlement Agreement. Each
Party agrees to execute all documents and to do all things necessary to effectuate the terms of this
Settlement Agreement.
15.

EXECUTION IN COUNTERPARTS

To facilitate execution, this Settlement Agreement may be executed in one or more
counterparts, each of which shall be deemed an original and when taken together with the other
signed counterparts, shall constitute one agreement which shall be binding upon and effective as
to all Parties. Execution by facsimile, electronic signature or an electronically transmitted
signature shall be fully and legally binding on the Parties.
16.

JOINTLY DRAFTED

This Agreement shall be treated as jointly drafted, and will not be construed against any
Party as drafter. This Agreement provides no rights to any third party except to the extent
expressly set forth herein.
17.

SEVERABILITY

If any provision in this Settlement Agreement is held to be invalid or unenforceable under
applicable law, such provision shall be construed or modified so as to be valid and enforceable
under applicable law, or else such provision shall be excluded from this Settlement Agreement
9
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and the balance of the Settlement Agreement shall be interpreted as if such provision were so
excluded and shall be enforceable in accordance with its terms.

10
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IN WITNESS WHEREOF, each of the undersigned Parties has caused this Settlement
Agreement to be duly executed on its behalf.
Trustee:
October _, 2020
Alan Nisselson, as chapter 7 Trustee of the estates of Helios and
Matheson Analytics, Inc. and MoviePass, Inc.
D&Os:
October _, 2020
Theodore Farnsworth
October _, 2020
Stuart Benson
October _, 2020
Mitchell Lowe
October _, 2020
Muralikrishna Gadiyaram
October _, 2020
Parthasarathy Krishnan
October _, 2020
Prathap Singh
October _, 2020
Gavriel Ralbag
October
_, 2020
Christopher Kelly
October _, 2020
Maria Stipp
October _, 2020
Joseph Fried

11
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a/ MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ORDER PURSUANT TO BANKRUPTCY CODE § 327(a) AND 328(a) AUTHORIZING
THE RETENTION OF REID COLLINS & TSAI LLP, AS SPECIAL COUNSEL
TO THE CHAPTER 7 TRUSTEE EFFECTIVE FEBRUARY 7, 2020
Upon the Application dated February 10, 2020 (the “Application”) of Alan Nisselson
(“Trustee”), interim Trustee for the chapter 7 estates of Helios and Matheson Analytics, Inc.,
Case No. 20-10242-smb, Zone Technologies, Inc., Case No. 20-10243-smb, and MoviePass,
Inc., Case No. 20-10244 (collectively, the “Debtors”), seeking an order (“Order”) authorizing
the Trustee to employ and retain Reid Collins & Tsai LLP (“Reid Collins”) as special counsel,
under the terms of the letter of engagement attached to the Application as Exhibit C (the
“LOE”), effective as of February 7, 2020; and upon the Declaration of Angela Somers (the
“Somers Declaration”) also attached to the Application as Exhibit B; and it appearing that RCT
is eligible to represent the Trustee as special litigation counsel as set forth in the Application; and
upon the record herein after due deliberation thereon good and sufficient cause exists for the
granting of the relief as set forth herein.
IT IS HEREBY ORDERED THAT:
1.

Pursuant to sections 327(a) and 328(a) of the Bankruptcy Code, the Trustee is

authorized to employ Reid Collins effective February 7, 2020 as his counsel and for the matters

1

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each
Debtor’s federal tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a
MovieFone (9913), Zone Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and
MoviePass, Inc. (9893).

{11781987:1}
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described in the Application in accordance with and on the terms described in the Application,
the LOE, and this Order.
2.

The terms of the LOE are reasonable and the conditions of employment are

approved.
3.

All of Reid Collins’s compensation set forth in the LOE, including without

limitation, the Contingency Fee is approved pursuant to section 328(a) of the Bankruptcy Code.
Reid Collins will submit an application to the Court for compensation and reimbursement of
costs and expenses, which shall be analyzed under section 328(a) of the Bankruptcy Code and
the Trustee may pay such fees and expenses consistent with an order of this Court approving
such application.
4.

Notwithstanding anything set forth in the LOE, any costs incurred by Reid Collins

shall be reasonable, and Reid Collins shall confer with the Trustee prior to incurring additional
costs above $1,000.00.
5.

The Trustee is authorized and empowered to execute and deliver such documents,

and to take and perform all actions necessary to implement and effectuate the relief granted in
this Order.

{11781987:1}

2
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6.

The Court shall retain jurisdiction to hear and determine all matters arising from

the implementation of this Order.
Dated: New York, New York
February 20th, 2020
/s/ STUART M. BERNSTEIN
The Honorable Stuart M. Bernstein
United States Bankruptcy Judge
Agreed:
Dated: February 14, 2020
Reid Collins & Tsai LLP
By:

/s/ Angela Somers
Angela Somers, Member

No Objection:
Office of the United States Trustee
Dated: February 14, 2020

By:

/s/ Greg Zipes
Greg Zipes, Trial Attorney

{11781987:1}
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried

[PROPOSED] ORDER (I) PURSUANT TO BANKRUPTCY CODE SECTION 105(a)
AND BANKRUPTCY RULE 9019(a) APPROVING A SETTLEMENT
AGREEMENT BETWEEN THE TRUSTEE AND FORMER DIRECTORS AND OFFICERS
OF THE DEBTORS; AND (II) AUTHORIZING PAYMENT OF FEES AND
EXPENSES TO TRUSTEE’S SPECIAL COUNSEL
Upon the motion dated October 23, 2020 (the “Motion”), filed by Alan Nisselson, (the
“Trustee”), the chapter 7 trustee of the estates of Helios and Matheson Analytics, Inc. (“Helios”)
and MoviePass, Inc. (”MoviePass”) (together, the “Debtors”), for entry of an order (I) pursuant
to section 105 of title 11 of the United States Code (“Bankruptcy Code”) and Federal Rule of
Bankruptcy Procedure (“Bankruptcy Rules”) 9019(a), approving the compromise and settlement
of breach of fiduciary duty and other claims asserted by the Trustee against Theodore Farnsworth,

1 The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
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Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram, Parthasarathy Krishnan, Prathap Singh,
Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria Stipp and Joseph Fried (the “D&Os”),
all former directors and officers of Helios and/or MoviePass, as set forth in the Settlement
Agreement (the “Settlement Agreement”) among the Trustee and the D&Os attached to the
Motion as Exhibit A; and (II) pursuant to section 328(a) of the Bankruptcy Code, approving and
awarding the payment of certain fees and disbursements to the Trustee’s Special Counsel, Reid,
Collins & Tsai LLP (“Reid Collins”), and a hearing having been held on before the Honorable
Stuart M. Bernstein, United States Bankruptcy Judge for the Southern District of New York, and
proper notice of the Motion (including the Notice of Hearing form) having been given, and no
objections having been received, and sufficient cause having been shown; it is now, hereby
ORDERED that the Settlement Agreement was the product of arms-length negotiations
among the Trustee, D&Os and Insurers;
ORDERED that the Settlement Agreement is reasonable and in good faith and approved
all respects; and it is further
ORDERED that the automatic stay of Section 362(a) of the Bankruptcy Code (if and to
the extent applicable) is modified pursuant to section 105 and section 362(b) of the Bankruptcy
Code to permit the Insurers and Insured Persons to use the proceeds of the Policies to make the
Settlement Payment (as defined in the Settlement Agreement); and it is further
ORDERED that the Settlement Payment shall be allocated 50% to Helios and 50% to
MoviePass; and it is further
ORDERED that upon receipt by the Trustee of the Settlement Payment, the Trustee waives
and releases claims of Debtors and their estates to the D&O Policies (as defined in the Order of
the Bankruptcy Court at Docket Number 79 filed in the Bankruptcy Cases) or any proceeds

2
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therefrom (other than the Settlement Payment) and the automatic stay of Section 362(a) of the
Bankruptcy Code (if and to the extent applicable) is modified pursuant to section 105 and section
362(b) of the Bankruptcy Code to allow the D&Os and the Insurers to further exercise all their
respective rights and obligations under the D&O Policies without further order of the Bankruptcy
Court; and it is further
ORDERED that upon receipt by the Trustee of the Settlement Payment, the reporting
requirements established by the Order of the Bankruptcy Court at Docket Number 79 filed in the
Bankruptcy Cases are discontinued; and it is further
ORDERED that all collateral attacks on the reasonableness and/or validity of the
Settlement Agreement and/or the Settlement Payment thereunder are barred; and it is further
ORDERED that pursuant to the terms of the Engagement Letter, Reid Collins’ fees in the
amount of $4,200,000.00 and expenses in the amount of $7,548.44 are approved, as set forth on
the Schedules attached hereto; and it is further
ORDERED that after the Settlement Payment, as defined in the Settlement Agreement,
has been made and completed, and such funds becoming good and readily available, Reid Collins
shall be paid from the settlement proceeds the amounts of $4,200,000.00 in fees and $7,548.44 in
expenses; and it is further
ORDERED that this Court retains jurisdiction with respect to all matters arising from or
related to the implementation of this Order; and it is further
ORDERED, that the Trustee be, and hereby is authorized to take such steps, expend such
funds, and do such things, as is necessary to implement the terms and conditions of this Order.
Dated: New York, New York
, 2020
____________________________________
Honorable Stuart M. Bernstein
3
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CURRENT INTERIM FEE PERIOD

Case No. 20-10242 (SMB)
Case Name: HELIOS AND MATHESON, ANALYTICS, INC
(1)
Applicant

Reid
Collins &
Tsai LLP,
Special
Counsel
to the
Trustee

(2)
Date/
Document
Number of
Application

(3)
Interim Fees
Requested
on
Application

(5) Fees to be
Paid for
Current Fee
Period

(6) Fees to be
Paid for
Prior Fee
Period(s) (if
any) (i.e.,
Holdback
Release)

(7)
Total Fees to
be Paid

(8)
Interim
Expenses
Requested

(9)
Expenses
to be
Paid for
Current
Fee
Period

ECF ____
$4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.001 $7,548.44

DATE ON WHICH ORDER WAS SIGNED:

1

(4)
Fees Allowed

Schedule A

Total based on contingency fee.

INITIALS: __ USBJ
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FINAL FEE APPLICATION TOTALS

Case No. 20-10242 (SMB)
Case Name: HELIOS AND MATHESON, ANALYTICS, INC
(1)
Applicant

(2)
Total Fees Requested

(3)
Total Fees Paid

(4)
Total Expenses
Requested

(5)
Total Expenses
Paid

Reid Collins & Tsai LLP, Special
Counsel to the Trustee

$4,200,000.001

$4,200,000.002

$7,548.44

$7,548.44

DATE ON WHICH ORDER WAS SIGNED:

1
2

Schedule B

Total based on contingency fee.
Total based on contingency fee.

INITIALS: USBJ
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EXHIBIT D
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Please Remit to:
Reid Collins & Tsai LLP
1301 S Capital of Texas Hwy
Building C, Suite 300
Austin, Texas 78746
Main: 512.647.6100
Fax: 512.647.6129
www.rctlegal.com
Tax ID No. 27-1333576
Bill To:
Alan Nisselson, Trustee
Windels Marx Lane & Mittendorf, LLP
156 West 56th Street
New York, NY 10019

RE: Helios/Movie Pass

Date

Timekeeper

Invoice Date:

10/12/2020

Invoice No.:

6331

Billing Through

Due Date:

Our File #

09/30/2020

10/12/2020

3022.002

Description

Hours

Rate

Fee

REIMBURSABLE EXPENSES
1/31/2020
2/6/2020
2/13/2020
2/29/2020
3/31/2020
3/31/2020
4/30/2020
5/31/2020
5/31/2020
6/5/2020
6/30/2020
6/30/2020
6/30/2020
7/31/2020
8/4/2020

GEN
GEN
MNM
GEN
GEN
GEN
GEN
GEN
GEN
AJS
GEN
GEN
GEN
GEN
AJS

8/19/2020
8/27/2020
8/31/2020
9/10/2020
9/10/2020
9/17/2020
9/17/2020
9/17/2020
9/30/2020
9/30/2020

AD
AD
GEN
AD
AD
AD
AD
AD
GEN
GEN

Westlaw Inv 841777446 - January 2020
Delaware Corp & Tax Web - copies of corporate documents
FedEx Inv 6-927-19950 TID 777711959172
Westlaw Inv 841941103 - February 2020
Westlaw Inv 842103781 - March 2020
PACER Service Center - Q1 2020
Westlaw Inv 842269396 - April 2020
USPS 5.20.20 (11 @ $0.65)
Westlaw Inv 842439075 - May 2020
SDNY Bankruptcy Court Filing Fee - summons and complaint
6.11.20 - Postage (2 @ $2.20)
Westlaw Inv 842593550 - June 2020
PACER Service Center Q2 2020
Westlaw Inv 842765808 - July 2020
Court Solutions Fee - Adjourned Hearing on Motion to Pay
Mediator and Applicatoin to Pay Litigation Expenses - A. Somers
Copy Sense Inv 37563 (mediation printing and binders)
FedEx Inv 7-106-60169 TID 771302187280
Westlaw Inv 842936576 August 2020
FedEx Inv 7-118-66704 TID 771427109249
Copy Sense Inv 37573 (mediation printing and binders)
FedEx Inv 7-125-43448 TID 771491878717
FedEx Inv 7-125-43448 TID 771491917589
FedEx Inv 7-125-43448 TID 771491953418
Westlaw Inv 843110116 - September 2020
PACER Service Center - Q3 2020
TOTAL REIMBURSABLE COSTS:

16.21
380.00
21.76
347.54
50.19
36.60
152.48
7.15
317.82
350.00
4.40
304.27
283.40
488.15
70.00

16.21
380.00
21.76
347.54
50.19
36.60
152.48
7.15
317.82
350.00
4.40
304.27
283.40
488.15
70.00

1,649.70
47.80
731.63
59.00
1,415.55
110.54
110.54
116.16
403.55
74.00

1,649.70
47.80
731.63
59.00
1,415.55
110.54
110.54
116.16
403.55
74.00
7,548.44

Total

$7,548.44
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried

VERIFIED STATEMENT OF ANGELA J. SOMERS
IN SUPPORT OF APPLICATION
FOR ALLOWANCE OF COMPENSATION OF
REID COLLINS & TSAI LLP, THE TRUSTEE’S SPECIAL COUNSEL
The undersigned, Angela J. Somers, submits this verified statement pursuant to 28 U.S.C.
§ 1746, and under penalty of perjury and states the following is true and correct:
1.

I am an attorney admitted to practice law in the State of New York. I am duly

admitted and in good standing to practice before the United States District and Bankruptcy Court
for the Southern District of New York. I am a Partner at the law firm of Reid Collins & Tsai LLP
(“Reid Collins” or “Special Counsel”), counsel to Alan Nisselson (the “Trustee”), the chapter 7
trustee of the estates of Helios and Matheson Analytics, Inc. (“Helios”) and MoviePass, Inc.

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
1
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(”MoviePass”) (together, the “Debtors”). My office is located at 810 Seventh Avenue Suite 410,
New York, NY 10019.
2.

I submit this verified statement in support of the Trustee’s Motion (“Motion”)

seeking entry of an order: (I) pursuant to section 105 of title 11 of the United States Code and
Federal Rule of Bankruptcy Procedure 9019(a), approving the compromise and settlement of
breach of fiduciary duty and other claims asserted by the Trustee against Theodore Farnsworth,
Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram, Parthasarathy Krishnan, Prathap Singh,
Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria Stipp and Joseph Fried (the “D&Os”),
all former directors and officers of Helios and/or MoviePass, as set forth in the Settlement
Agreement (the “Settlement Agreement”) among the Trustee, the D&Os and certain insurance
carriers attached to the Motion as Exhibit A; and (II) pursuant to section 328(a) of the Bankruptcy
Code, approving and awarding the payment of certain fees and disbursements to the Trustee’s
Special Counsel, Reid, Collins & Tsai LLP.
3.

Except as otherwise stated herein, all facts set forth in this verified statement are

based upon my personal knowledge and upon the client/matter records of Reid Collins or derived
from information available to me that I believe to be true and correct.
4.

On January 28, 2020, the Debtors filed voluntary petitions for relief under chapter

7 of the Bankruptcy Code. The cases are jointly administered under Case No. 20-10242-smb. The
Trustee was appointed chapter 7 trustee of the Debtors and is currently serving in that capacity.
5.

On February 7, 2020, the Trustee signed an Engagement Letter with Reid Collins

and by Order entered on February 20, 2020 (the “Retention Order”), the Bankruptcy Court
approved the retention of Reid Collins as special counsel [ECF No. 27] to investigate and pursue
claims based on the acts of the D&Os. Reid Collins was hired on a fully contingent basis.

2
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Paragraph 5 of the Engagement Letter provides that Special Counsel is entitled to a Contingent
Fee of thirty-five percent (35%) of any Gross Recoveries achieved through settlement or other
resolution of the claims after the filing of a complaint but before the commencement of discovery.
Pursuant to Paragraph 6 of the Engagement Letter, Reid Collins shall be entitled to reimbursement
of any advanced expenses from any Gross Recoveries. Pursuant to the Retention Order, Reid
Collins’ compensation is to be reviewed under section 328(a) of the Bankruptcy Code. See Exhibit
B to the Motion, Order and Letter of Engagement.
6.

I have reviewed the Motion seeking approval of the Settlement Agreement. The

facts stated therein regarding the details of Special Counsel’s work on the Trustee Claims are true
and correct. Special Counsel’s work on the Trustee’s Claims included, but was not limited to, the
following:
•

Gathering and assessing relevant documents and materials from the Debtors’ books
and records, as well as from the Debtors’ outside counsel;

•

Conducting an investigation based on the documents collected;

•

Reviewing materials and assessing the impact of the Securities Class Action and
Derivative Action (as defined in the Motion) on the Trustee’s potential claims;

•

Performing extensive legal research relevant to the viability of potential claims and
their likelihood of succeeding at each stage of litigation;

•

Analyzing potential sources of recovery, including by analyzing the Debtors’ D&O
liability insurance policies, which consisted of a tower of eight policies that could
potentially cover breach of fiduciary duty claims to be asserted against the D&Os;

•

Preparing a draft complaint laying out potential claims against the D&Os and
serving it on the D&Os for purposes of pre-suit negotiations;

•

Filing a complaint and adversary proceeding;

•

Setting up a complex mediation involving many stakeholders, including eight
insurance carriers and 11 D&Os with three sets of counsel;

•

Obtaining court approval of the mediation process with David Murphy from
Phillips ADR;
3
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7.

•

Preparing a comprehensive PowerPoint presentation that was presented to the
D&Os and their insurers on July 14, 2020;

•

Coordinating with a financial expert as to issues of red flags in the complaint for
presentation to carriers;

•

Preparing extensive mediation briefing, including: (i) an opening, 50-page
mediation statement that addressed the merits of the Trustee’s claims, their
likelihood of success, and other relevant issues; (ii) a 20-page response to the three
mediation statements submitted by the three groups of D&Os; (iii) an appendix
containing 88 documents supporting the Trustee’s claims; and (iv) a brief regarding
insurance issues;

•

Reviewing numerous defendant and carrier briefs;

•

Participating in two days of mediation, as well as numerous phone calls and
discussions with the mediator both during and outside the two days of mediation;

•

Finalizing Settlement Agreement documents;

•

Drafting pleadings and seeking approval of the Settlement Agreement; and

•

Consistently reporting to the Trustee on the actions taken by Reid Collins and the
progress being made.
Pursuant to the Settlement Agreement, the Trustee’s Claims are being settled for

$12,000,000.00. The obligation to pay the Settlement Payment is conditioned on the entry of a
final order by the Bankruptcy Court.
8.

Notwithstanding that Reid Collins is employed on a contingency fee basis, I also

reviewed the time records of the Reid Collins attorneys and paralegals who worked on this matter,
all of whom worked closely with me at every stage of the case. In my opinion, the time spent, and
the fees charged were reasonable and necessary. Reid Collins incurred expenses of $7,548.44,
which expenses were primarily charges relating to legal research, postage, PACER charges, a
filing fee for the adversary proceeding, and third-party printing services. A detailed breakdown of
expenses advanced by Reid Collins in connection with this matter is attached as Exhibit D to the
Motion. I have reviewed the expenses and found them to be reasonable and accurate. In addition,

4
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based on the Settlement Payment in the amount of $12,000,000.00, Reid Collins is entitled to
$4,200,000.00 as its 35% Contingent Fee.
9.

Reid Collins thus applies for a payment to Reid Collins for fees and expenses in the

amount of $4,207,548.44 ($4,200,000.00 in fees plus $7,548.44 in expenses). These amounts shall
be paid from the Settlement Payment.
10.

In my opinion, this contingent fee is a reasonable and customary percentage for a

contingent fee recovery, especially given the complexity of the legal and factual issues involved
in the claims against the D&Os, the legal work performed, the arduous negotiations that resulted
in the settlement, and the substantial risk Reid Collins took on in taking this matter on a fully
contingent basis. It is also in accordance with the Engagement Agreement entered into between
the Trustee and Reid Collins, and the legal standard applicable to this fee request.
11.

Accordingly, Reid Collins respectfully requests entry of an order permitting the

payment to Reid Collins of the amount of $4,200,000.00 in fees and $7,548.44 in expenses from
the Settlement Payment in accordance with the terms of its Engagement Agreement.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
SIGNED under penalty of perjury this 23rd day of October 2020.

/s/ Angela J. Somers
Angela J. Somers

5
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ALAN NISSELSON, as Chapter 7 Trustee
of HELIOS AND MATHESON ANALYTICS,
INC., a/k/a MovieFone and MoviePass, Inc.,
Adv. Proc. No. 20-1182-smb
v.
Theodore Farnsworth,
Stuart Benson, Mitchell Lowe,
Muralikrishna Gadiyaram,
Parthasarathy Krishnan,
Prathap Singh, Gavriel Ralbag,
Carl Schramm, Christopher Kelly,
Maria Stipp and Joseph Fried

DECLARATION OF ALAN NISSELSON
The undersigned, Alan Nisselson, submits this verified statement pursuant to 28 U.S.C. §
1746, and under penalty of perjury and states the following is true and correct:
1.

I am the chapter 7 trustee of the estates of Helios and Matheson Analytics, Inc. and

MoviePass, Inc (together, the “Debtors”) and am familiar with the affairs of the Debtors.
2.

I respectfully submit this Declaration in support of the motion (the “Motion”)

seeking entry of an order: (I) pursuant to section 105 of title 11 of the United States Code and
Federal Rule of Bankruptcy Procedure 9019(a), approving the compromise and settlement of
breach of fiduciary duty and other claims asserted by the Trustee against Theodore Farnsworth,

The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
1
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Stuart Benson, Mitchell Lowe, Muralikrishna Gadiyaram, Parthasarathy Krishnan, Prathap Singh,
Gavriel Ralbag, Carl Schramm, Christopher Kelly, Maria Stipp and Joseph Fried (the “D&Os” or
“Defendants”), all former directors and officers of Helios and/or MoviePass, as set forth in the
Settlement Agreement (the “Settlement Agreement”) among the Trustee and the D&Os attached
to the Motion as Exhibit A; and (II) pursuant to section 328(a) of the Bankruptcy Code, approving
and awarding the payment of certain fees and disbursements to the Trustee’s Special Counsel,
Reid, Collins & Tsai LLP.
3.

I make this Declaration based upon my own personal knowledge or upon

information that I believe to be true, including the facts set forth in the Motion.
4.

All capitalized terms not defined herein have the meaning ascribed to them in the

Motion.
5.

I believe that the Settlement Agreement is fair, reasonable and appropriate for the

Estate and falls well falls well within the “range of reasonableness” based on (i) the range of
possible litigation outcomes with regard to the Trustee’s claims; (ii) the complexity of the potential
litigation of such claims and the costs and delays related thereto; (iii) the sizable cash Settlement
Payment to be made by the D&Os within a short time period for the benefit of the estate’s creditors;
(iv) the available insurance coverage; and (v) The D&Os’ release of the estate from their proofs of
claim.
6.

The Settlement Agreement takes into account the above factors.

7.

For the reasons set forth in the Motion, in my business judgment, the Settlement

Agreement, which is the product of good faith, arm’s-length negotiations between counsel for the
Parties, represents a fair compromise.
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8.

In sum, I respectfully submit that the Settlement Agreement should be approved

because it (i) avoids potentially lengthy, costly and burdensome litigation, (ii) represents a fair and
reasonable compromise and (iii) provides a tangible benefit to the Estate.

I declare under penalty of perjury under the laws of the United States of America that the
foregoing is true and correct.
SIGNED under penalty of perjury this 23rd day of October 2020.

/s/ Alan Nisselson
Alan Nisselson
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re:
Chapter 7
HELIOS AND MATHESON, ANALYTICS, INC.,
a/k/a MovieFone, et al.,1

Case No. 20-10242-smb
(Jointly Administered)

Debtors.
ORDER AUTHORIZING PAYMENT
BY THE TRUSTEE OF FEES AND
EXPENSES TO TRUSTEE’S SPECIAL COUNSEL

On November 23, 2020, this Court entered an order (I) pursuant to section 105 of title 11
of the United States Code (“Bankruptcy Code”) and Federal Rule of Bankruptcy Procedure
(“Bankruptcy Rules”) 9019(a), approving the compromise and settlement of breach of fiduciary
duty and other claims against former directors and officers of Helios and Matheson Analytics, Inc
and/or MoviePass Inc, pursuant to the Settlement Agreement; and (II) pursuant to section 328(a)
of the Bankruptcy Code, authorizing the payment of certain fees and disbursements to the Trustee’s
Special Counsel, Reid, Collins & Tsai LLP (“Reid Collins”), and in that order, this Court directed
Reid Collins, pursuant to the terms of the Engagement Letter, to submit a proposed order and
accompanying schedules approving and authorizing the Trustee to pay fees from the settlement
proceeds fees in the amount of $4,200,000.00 and expenses in the amount of $7,548.44; it is now,
hereby
ORDERED that after the Settlement Payment, as defined in the Settlement Agreement,
has been made and completed, and such funds becoming good and readily available, pursuant to
the terms of Reid Collins’ Engagement Letter, the Trustee is authorized to pay Reid Collins from

1 The Debtors in the jointly administered Chapter 7 cases, together with the last four digits of each Debtor’s federal
tax identification number, are as follows: Helios and Matheson Analytics, Inc., a/k/a MovieFone (9913), Zone
Technologies, Inc., a/k/a Red Zone, a/k/a Zone Intelligence, (5124), and MoviePass, Inc. (9893).
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the settlement proceeds the amounts of $4,200,000.00 in fees and $7,548.44 in expenses; and it is
further
ORDERED that Reid Collins’ fees in the amount of $4,200,000.00 and expenses in the
amount of $7,548.44 are approved, as set forth on the Schedule A and B attached hereto.

Dated: New York, New York
November 24th, 2020
/s/ STUART M. BERNSTEIN
Honorable Stuart M. Bernstein
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CURRENT INTERIM FEE PERIOD
Case No. 20-10242 (SMB)
Case Name: HELIOS AND MATHESON, ANALYTICS, INC
(1)
Applicant

Reid
Collins &
Tsai LLP,
Special
Counsel
to the
Trustee

(2)
Date/
Document
Number of
Application

(3)
Interim Fees
Requested
on
Application

(4)
Fees Allowed

(5) Fees to be
Paid for
Current Fee
Period

Schedule A

(6) Fees to be
Paid for
Prior Fee
Period(s) (if
any) (i.e.,
Holdback
Release)

(7)
Total Fees to
be Paid

(8)
(9)
Interim
Expenses
Expenses
to be
Requested Paid for
Current
Fee
Period

Docket #115
(10/23/2020)
$4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.00 $4,200,000.00 $7,548.44

DATE ON WHICH ORDER WAS SIGNED:

November 24, 2020

$7,548.44

INITIALS: SMB USBJ
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FINAL FEE APPLICATION TOTALS
Case No. 20-10242 (SMB)
Case Name: HELIOS AND MATHESON, ANALYTICS, INC

(1)
Applicant

(2)
Total Fees Requested

(3)
Total Fees Paid

(4)
Total Expenses
Requested

(5)
Total Expenses
Paid

Reid Collins & Tsai LLP, Special
Counsel to the Trustee

$4,200,000.001

$4,200,000.002

$7,548.44

$7,548.44

DATE ON WHICH ORDER WAS SIGNED:

1
2

Schedule B

Total based on contingency fee.
Total based on contingency fee.

November 24, 2020

INITIALS: SMB USBJ

